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authority under the AMAA of 1937 to
overrule the recommendation of the
FTC and grant an additional exemp-
tion, which will permit the product to
be shipped interstate during the grow-
ing season. We were assured by USDA a
timely response and subsequently we
are offering this legislation to expedite
their focus on this important issue. We
hope our congressional support assists
the Secretary in making his decision.

I urge my colleagues to cosponsor
and support this legislation, which
would allow the growers of the Ugly

¢ 9902.39.40 | Monocarboxylic fatty acids derived from palm oil (provided for in subheading

3823.19.2000)

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) applies to articles en-
tered, or withdrawn from warehouse for con-
sumption, on or after the 15th day after the
date of the enactment of this Act.

By Mrs. HUTCHISON:

S. 533. A bill to amend the Internal
Revenue Code of 1986 to clarify that a
NADBank guarantee is not considered
a Federal guarantee for purposes of de-
termining the tax-exempt status of
bonds; to the Committee on Finance.

Mrs. HUTCHISON. Mr. President,
today I am pleased to introduce a bill
to improve the effectiveness of the
North American Development Bank
(NADBank), which supports water and
other important environmental
projects along the border region. My
bill enhances the capabilities of the
NADBank by clarifying IRS rules in
order to expand the ways it can help
our communities.

The NADBank was created with a
mandate to improve the quality of life
along the border by financing environ-
mental related projects, such as waste-
water treatment. The tools it was
given have been limited, and as a result
has restricted its effectiveness. To ad-
dress this issue, the NADBank has
evolved over the years with a wider
array of products to offer. Legislation I
sponsored in the Senate during the last
Congress and which became law, for ex-
ample, allows the NADBank to offer a
new combination of grants and loans.

We can do more to reform the
NADBank and increase its effective-
ness. One tool the NADBank can offer
is loan guarantees, which communities
could use for debt they issue. The guar-
antee would increase the credit rating
of the debt and result in lower interest
rates the issuer would need to offer,
thereby making a project more afford-
able. Under current law, however, the
NADBank’s guarantee is considered a
Federal subsidy. A general principle of
Federal tax law is that one cannot re-
ceive more than one Federal subsidy.
Since communities will always prefer
to receive the benefit of a tax-exempt
municipal status for their bonds, they
never take advantage of the
NADBank’s loan guarantee. Due to this
situation, the NADBank has never used
its ability to guarantee a bond.
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Ripe an opportunity to market their
product without conforming to an un-
reasonable standard. It is my hope that
this legislation will evoke necessary
changes in shape requirements.

By Mr. DEWINE:

S. 532. A bill to reduce temporarily
the duty on palm fatty acid distillate;
to the Committee on Finance.

Mr. DEWINE. Mr. President, I ask
unanimous consent that the text of the
attached bill to reduce temporarily the
duty on palm fatty acid distillate be
printed in the RECORD.

It does not make sense to consider a
guarantee from the NADBank, which is
an international institution, as a
United States federal government
guarantee. Not only does it not make
sense, it also inhibits the NADBank’s
ability to help border communities. My
bill addresses this issue by clarifying
the tax code to ensure a NADBank
guarantee is not considered a federal
subsidy. The NADBank guarantees will
be treated like those from the Federal
Housing Administration, the Veterans’
Administration, and the Federal Na-
tional Mortgage Association and other
government-sponsored entities. This
will give our border communities an
important new tool to use as they ad-
dress their infrastructure and environ-
mental needs.

It is to everyone’s benefit to develop
ways to improve the quality of life for
our citizens. This is particularly im-
portant along our southern border,
which faces numerous challenges. 1
hope my colleagues will support this
bill and continue our efforts to make
the NADBank as effective as possible.

———

SUBMITTED RESOLUTIONS

SENATE RESOLUTION 72—PRO-
VIDING FOR MEMBERS ON THE
PART OF THE SENATE OF THE
JOINT COMMITTEE ON PRINTING
AND THE JOINT COMMITTEE OF
CONGRESS ON THE LIBRARY

Mr. LOTT submitted the following
resolution; which was considered and
agreed to:

S. RES. 72

Resolved, That the following named Mem-
bers be, and they are hereby, elected mem-
bers of the following joint committees of
Congress:

JOINT COMMITTEE ON PRINTING: Mr. Lott,
Mr. Cochran, Mr. Chambliss, Mr. Inouye, and
Mr. Dayton.

JOINT COMMITTEE OF CONGRESS ON THE LI-
BRARY: Mr. Stevens, Mr. Cochran, Mr. Lott,
Mr. Dodd, and Mr. Schumer.

————
AMENDMENTS SUBMITTED AND
PROPOSED
SA 51. Mr. BINGAMAN submitted an

amendment intended to be proposed by him
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There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 532

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. REDUCTION OF DUTY ON PALM
FATTY ACID DISTILLATE.

(a) IN GENERAL.—Subchapter II of chapter
99 of the Harmonized Tariff Schedule of the
United States is amended by inserting in nu-
merical sequence the following new heading:

1% | No No On or be-
change change fore 12/31/ ”.
2007

to the bill S. 256, to amend title 11 of the
United States Code, and for other purposes;
which was ordered to lie on the table.

SA 52. Mr. DODD submitted an amendment
intended to be proposed by him to the bill S.
256, supra.

SA 53. Mr. DODD submitted an amendment
intended to be proposed by him to the bill S.
256, supra.

SA 54. Mr. BENNETT submitted an amend-
ment intended to be proposed by him to the
bill S. 256, supra; which was ordered to lie on
the table.

SA 55. Mr. HAGEL submitted an amend-
ment intended to be proposed by him to the
bill S. 256, supra; which was ordered to lie on
the table.

SA 56. Mr. HAGEL submitted an amend-
ment intended to be proposed by him to the
bill S. 256, supra; which was ordered to lie on
the table.

SA 57. Mr. HAGEL submitted an amend-
ment intended to be proposed by him to the
bill S. 256, supra; which was ordered to lie on
the table.

————

TEXT OF AMENDMENTS

SA 51. Mr. BINGAMAN submitted an
amendment intended to be proposed by
him to the bill S. 256, to amend title 11
of the United States Code, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 14, strike line 2 and all that fol-
lows through line 4 and insert the following:
“tion of a party in interest, may order the’.

On page 14, line 7, insert ‘‘and reasonable
trustee fees based upon the trustee’s time in
prosecuting the motion,” after ‘‘fees,”.

Beginning on page 14, strike line 10 and all
that follows through page 15, line 17, and in-
sert the following:

¢“(ii) the court grants such motion.

‘“(B) Any costs and fees awarded under sub-
paragraph (A) shall have the administrative
priority described in section 507(a)(2) of this
title, and such costs and fees shall be ex-
cepted from the discharge described in sec-
tion 727 of this title in the current or any
successor cases filed under this title.

On page 16, strike line 8 and all that fol-
lows through line 10 and insert the following:
“the”.

On page 28, between lines 17 and 18, insert
the following:

@ ADDITIONAL GROUND OF
NONDISCHARGEABILITY.—Section  523(a) of
title 11, United States Code, is amended by
inserting after paragraph (18) the following:

‘“(18A) for costs or fees imposed by a bank-
ruptcy court under section 707(b)(4) of this
title, whether imposed in the current case or
a prior case filed under this title.”.
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On page 28, line 18, strike (k)" and insert
“(m)”.

On page 59, strike lines 16 and 17 and insert
the following:

‘“(6) The declaration shall consist of the
following certification:

On page 60, strike line 4 and all that fol-
lows through line 10.

On page 182, line 4, strike ‘“EXPANSION’’
and insert “ENFORCEMENT".

On page 182, line 7, insert ‘* fraud and abuse
exist in the bankruptcy system and that in
order to curb this fraud and abuse, Federal
bankruptcy courts should vigorously en-
force” after “‘that’.

On page 182, line 8, strike ‘“App.)”” and in-
sert ““App.).”’

On page 182, strike line 9 and all that fol-
lows through line 19.

On page 459, lines 24 and 25, strike *‘, even
if such amount has been discharged in a
prior case under this title”.

SA 52. Mr. DODD submitted an
amendment intended to be proposed by
him to the bill S. 256, to amend title 11
of the United States Code, and for
other purposes; as follows:

At the appropriate place, insert the fol-
lowing:
SEC.

. EXTENSIONS OF CREDIT TO UNDERAGE
CONSUMERS.

Section 127(c) of the Truth in Lending Act
(156 U.S.C. 1637(c)) is amended by inserting
after paragraph (5), the following:

‘“(6) APPLICATIONS FROM UNDERAGE CON-
SUMERS.—

““(A) PROHIBITION ON ISSUANCE.—No credit
card may be issued to, or open end credit
plan established on behalf of, a consumer
who has not attained the age of 21, unless the
consumer has submitted a written applica-
tion to the card issuer that meets the re-
quirements of subparagraph (B).

‘(B) APPLICATION REQUIREMENTS.—AnN ap-
plication to open a credit card account by an
individual who has not attained the age of 21
as of the date of submission of the applica-
tion shall require—

‘(i) the signature of the parent, legal
guardian, or spouse of the consumer, or any
other individual having a means to repay
debts incurred by the consumer in connec-
tion with the account, indicating joint liabil-
ity for debts incurred by the consumer in
connection with the account before the con-
sumer has attained the age of 21;

‘“(ii) submission by the consumer of finan-
cial information indicating an independent
means of repaying any obligation arising
from the proposed extension of credit in con-
nection with the account; or

‘‘(iii) proof by the consumer that the con-
sumer has completed a credit counseling
course of instruction by a nonprofit budget
and credit counseling agency approved by
the Board for such purpose.

¢“(C) MINIMUM REQUIREMENTS FOR COUN-
SELING AGENCIES.—To be approved by the
Board under subparagraph (B)(iii), a credit
counseling agency shall, at a minimum—

‘(i) be a nonprofit budget and credit coun-
seling agency, the majority of the board of
directors of which—

‘(1) is not employed by the agency; and

“(IT) will not directly or indirectly benefit
financially from the outcome of a credit
counseling session;

‘“(ii) if a fee is charged for counseling serv-
ices, charge a reasonable fee, and provide
services without regard to ability to pay the
fee; and

‘‘(iii) provide trained counselors who re-
ceive no commissions or bonuses based on re-
ferrals, and demonstrate adequate experi-
ence and background in providing credit
counseling.”’.
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SA 53. Mr. DODD submitted an
amendment intended to be proposed by
him to the bill S. 256, to amend title 11
of the United States Code, and for
other purposes; as follows:

At the appropriate place, insert the fol-
lowing:
SEC. . PRIOR NOTICE OF RATE INCREASES

REQUIRED.

Section 127 of the Truth in Lending Act (15
U.S.C. 1637) is amended by adding at the end
the following:

“(h) ADVANCE NOTICE OF INCREASE IN IN-
TEREST RATE REQUIRED.—

‘(1) IN GENERAL.—In the case of any credit
card account under an open end consumer
credit plan, no increase in any annual per-
centage rate of interest (other than an in-
crease due to the expiration of any introduc-
tory percentage rate of interest, or due sole-
ly to a change in another rate of interest to
which such rate is indexed)—

‘“(A) may take effect before the beginning
of the billing cycle which begins not less
than 15 days after the obligor receives notice
of such increase; or

‘(B) may apply to any outstanding balance
of credit under such plan as of the date of
the notice of the increase required under
paragraph (1).

¢(2) NOTICE OF RIGHT TO CANCEL.—The no-
tice referred to in paragraph (1) with respect
to an increase in any annual percentage rate
of interest shall be made in a clear and con-
spicuous manner and shall contain a brief
statement of the right of the obligor to can-
cel the account before the effective date of
the increase.”.

SEC. . FREEZE ON INTEREST RATE TERMS
AND FEES ON CANCELED CARDS.

Section 127 of the Truth in Lending Act (15
U.S.C. 1637), is amended by adding at the end
the following:

‘(i) FREEZE ON INTEREST RATE TERMS AND
FEES ON CANCELED CARDS.—If an obligor re-
ferred to in subsection (h) closes or cancels a
credit card account before the beginning of
the billing cycle referred to in subsection
M)D)—

‘(1) an annual percentage rate of interest
applicable after the cancellation with re-
spect to the outstanding balance on the ac-
count as of the date of cancellation may not
exceed any annual percentage rate of inter-
est applicable with respect to such balance
under the terms and conditions in effect be-
fore the date of the notice of any increase re-
ferred to in subsection (h)(1); and

‘“(2) the repayment of the outstanding bal-
ance after the cancellation shall be subject
to all other terms and conditions applicable
with respect to such account before the date
of the notice of the increase referred to in
subsection (h).”.

SA 54. Mr. BENNETT submitted an
amendment intended to be proposed by
him to the bill S. 256, to amend title 11
of the United States Code, and for
other purposes; which was ordered to
lie on the table; as follows:

Strike title IX and insert the following:
TITLE IX—FINANCIAL CONTRACT
PROVISIONS
SEC. 901. TREATMENT OF CERTAIN AGREEMENTS

BY CONSERVATORS OR RECEIVERS

OF INSURED DEPOSITORY INSTITU-
TIONS.

(a) DEFINITION OF QUALIFIED FINANCIAL
CONTRACT.—

(1) FDIC-INSURED DEPOSITORY INSTITU-
TIONS.—Section 11(e)(8)(D) of the Federal De-
posit Insurance Act (12 U.S.C. 1821(e)(8)(D)) is
amended—

(A) by striking ‘‘subsection—’’ and insert-
ing ‘‘subsection, the following definitions
shall apply:”’; and

March 4, 2005

(B) in clause (i), by inserting ‘‘, resolution,
or order” after “‘any similar agreement that
the Corporation determines by regulation”.

(2) INSURED CREDIT UNIONS.—Section
207(c)(8)(D) of the Federal Credit Union Act
(12 U.S.C. 1787(c)(8)(D)) is amended—

(A) by striking ‘‘subsection—’’ and insert-
ing ‘‘subsection, the following definitions
shall apply:”’; and

(B) in clause (i), by inserting ‘‘, resolution,
or order” after ‘“‘any similar agreement that
the Board determines by regulation’.

(b) DEFINITION OF SECURITIES CONTRACT.—

(1) FDIC-INSURED DEPOSITORY INSTITU-
TIONS.—Section 11(e)(8)(D)(ii) of the Federal
Deposit Insurance Act (12 U.S.C.
1821(e)(8)(D)(ii)) is amended to read as fol-
lows:

‘‘(ii) SECURITIES CONTRACT.—The term ‘se-
curities contract’—

““(I) means a contract for the purchase,
sale, or loan of a security, a certificate of de-
posit, a mortgage loan, any interest in a
mortgage loan, a group or index of securi-
ties, certificates of deposit, or mortgage
loans or interests therein (including any in-
terest therein or based on the value thereof)
or any option on any of the foregoing, in-
cluding any option to purchase or sell any
such security, certificate of deposit, mort-
gage loan, interest, group or index, or op-
tion, and including any repurchase or reverse
repurchase transaction on any such security,
certificate of deposit, mortgage loan, inter-
est, group or index, or option (whether or not
such repurchase or reverse repurchase trans-
action is a repurchase agreement as defined
in section 11(e)(8)(D)(c));

“(IT) does not include any purchase, sale,
or repurchase obligation under a participa-
tion in a commercial mortgage loan unless
the Corporation determines by regulation,
resolution, or order to include any such
agreement within the meaning of such term
(whether or not such repurchase or reverse
repurchase is a ‘repurchase agreement’ as de-
fined in clause (v));

‘(ITI) means any option entered into on a
national securities exchange relating to for-
eign currencies;

‘“(IV) means the guarantee (including by
novation) by or to any securities clearing
agency of any settlement of cash, securities,
certificates of deposit, mortgage loans or in-
terests therein, group or index of securities,
certificates of deposit, or mortgage loans or
interests therein (including any interest
therein or based on the value thereof) or op-
tion on any of the foregoing, including any
option to purchase or sell any such security,
certificate of deposit, mortgage loan, inter-
est, group or index, or option (whether or not
such settlement is in connection with any
agreement or transaction referred to in sub-
clause (I), (III), (IV), (V), (VI), (VII), (VIID),
(IX), (X), or (XD));

(V) means any margin loan;

‘(VI) any extension of credit for the clear-
ance or settlement of securities trans-
actions;

‘(VII) any collar/loan transaction related
to securities, prepaid forward transaction re-
lated to securities, or sale/total return swap
transaction related to securities;

“(VIII) means any other agreement or
transaction that is similar to any agreement
or transaction referred to in this clause;

“(IX) means any combination of the agree-
ments or transactions referred to in this
clause;

“(X) means any option to enter into any
agreement or transaction referred to in this
clause;

“(XI) means a master agreement that pro-
vides for an agreement or transaction re-
ferred to in subclause (I), (II1), (IV), (V), (VD),
(VID), (VIID), (IX), or (X) together with all
supplements to any such master agreement,
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without regard to whether the master agree-
ment provides for an agreement or trans-
action that is not a securities contract under
this clause, except that the master agree-
ment shall be considered to be a securities
contract under this clause only with respect
to each agreement or transaction under the
master agreement that is referred to in sub-
clause (I), (IIT), (IV), (V), (VI), (VII), (VIID),
(IX), or (X); and

‘(XII) means any security agreement or
arrangement or other credit enhancement
related to any agreement or transaction re-
ferred to in this clause, including any guar-
antee or reimbursement obligation in con-
nection with any agreement or transaction
referred to in this clause.”.

(2) INSURED CREDIT UNIONS.—Section
207(c)(8)(D)(i1) of the Federal Credit Union
Act (12 U.S.C. 1787(c)(8)(D)(ii)) is amended to
read as follows:

‘“(ii) SECURITIES CONTRACT.—The term ‘se-
curities contract’—

“(I) means a contract for the purchase,
sale, or loan of a security, a certificate of de-
posit, a mortgage loan, or any interest in a
mortgage loan, a group or index of securi-
ties, certificates of deposit, or mortgage
loans or interests therein (including any in-
terest therein or based on the value thereof)
or any option on any of the foregoing, in-
cluding any option to purchase or sell any
such security, certificate of deposit, mort-
gage loan, interest, group or index, or op-
tion, and including any repurchase or reverse
repurchase transaction on any such security,
certificate of deposit, mortgage loan, inter-
est, group or index, or option;

“(IT) does not include any purchase, sale,
or repurchase obligation under a participa-
tion in a commercial mortgage loan unless
the Board determines by regulation, resolu-
tion, or order to include any such agreement
within the meaning of such term;

‘(ITI) means any option entered into on a
national securities exchange relating to for-
eign currencies;

“(IV) means the guarantee by or to any se-
curities clearing agency of any settlement of
cash, securities, certificates of deposit,
mortgage loans or interests therein, group or
index of securities, certificates of deposit, or
mortgage loans or interests therein (includ-
ing any interest therein or based on the
value thereof) or option on any of the fore-
going, including any option to purchase or
sell any such security, certificate of deposit,
mortgage loan, interest, group or index, or
option;

(V) means any margin loan;

‘“(VI) means any other agreement or trans-
action that is similar to any agreement or
transaction referred to in this clause;

‘(VII) means any combination of the
agreements or transactions referred to in
this clause;

‘(VIII) means any option to enter into any
agreement or transaction referred to in this
clause;

“(IX) means a master agreement that pro-
vides for an agreement or transaction re-
ferred to in subclause (I), (III), (IV), (V), (VI),
(VII), or (VIII), together with all supple-
ments to any such master agreement, with-
out regard to whether the master agreement
provides for an agreement or transaction
that is not a securities contract under this
clause, except that the master agreement
shall be considered to be a securities con-
tract under this clause only with respect to
each agreement or transaction under the
master agreement that is referred to in sub-
clause (I), (III), (IV), (V), (VD), (VID), or
(VIII); and

“(X) means any security agreement or ar-
rangement or other credit enhancement re-
lated to any agreement or transaction re-
ferred to in this clause, including any guar-
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antee or reimbursement obligation in con-
nection with any agreement or transaction
referred to in this clause.”.

(¢) DEFINITION OF COMMODITY CONTRACT.—

(1) FDIC-INSURED DEPOSITORY INSTITU-
TIONS.—Section 11(e)(8)(D)(iii) of the Federal
Deposit Insurance Act (12 U.S.C.
1821(e)(8)(D)(iii)) is amended to read as fol-
lows:

¢“(iii) COMMODITY CONTRACT.—The
‘commodity contract’ means—

‘“(I) with respect to a futures commission
merchant, a contract for the purchase or sale
of a commodity for future delivery on, or
subject to the rules of, a contract market or
board of trade;

‘(IT) with respect to a foreign futures com-
mission merchant, a foreign future;

‘“(III) with respect to a leverage trans-
action merchant, a leverage transaction;

“(IV) with respect to a clearing organiza-
tion, a contract for the purchase or sale of a
commodity for future delivery on, or subject
to the rules of, a contract market or board of
trade that is cleared by such clearing organi-
zation, or commodity option traded on, or
subject to the rules of, a contract market or
board of trade that is cleared by such clear-
ing organization;

(V) with respect to a commodity options
dealer, a commodity option;

‘(VI) any other agreement or transaction
that is similar to any agreement or trans-
action referred to in this clause;

‘“(VII) any combination of the agreements
or transactions referred to in this clause;

‘(VIII) any option to enter into any agree-
ment or transaction referred to in this
clause;

‘“(IX) a master agreement that provides for
an agreement or transaction referred to in
subclause (I), (II), (III), (IV), (V), (VD), (VID),
or (VIII), together with all supplements to
any such master agreement, without regard
to whether the master agreement provides
for an agreement or transaction that is not
a commodity contract under this clause, ex-
cept that the master agreement shall be con-
sidered to be a commodity contract under
this clause only with respect to each agree-
ment or transaction under the master agree-
ment that is referred to in subclause (I), (II),
(I1ID), (IV), (V), (VI), (VID), or (VIII); or

‘X) any security agreement or arrange-
ment or other credit enhancement related to
any agreement or transaction referred to in
this clause, including any guarantee or reim-
bursement obligation in connection with any
agreement or transaction referred to in this
clause.”.

(2) INSURED CREDIT UNIONS.—Section
207(c)(8)(D)(iii) of the Federal Credit Union
Act (12 U.S.C. 1787(c)(8)(D)(iii)) is amended to
read as follows:

“(iii) COMMODITY CONTRACT.—The
‘commodity contract’ means—

‘“(I) with respect to a futures commission
merchant, a contract for the purchase or sale
of a commodity for future delivery on, or
subject to the rules of, a contract market or
board of trade;

‘“(IT) with respect to a foreign futures com-
mission merchant, a foreign future;

‘(IIT) with respect to a leverage trans-
action merchant, a leverage transaction;

“(IV) with respect to a clearing organiza-
tion, a contract for the purchase or sale of a
commodity for future delivery on, or subject
to the rules of, a contract market or board of
trade that is cleared by such clearing organi-
zation, or commodity option traded on, or
subject to the rules of, a contract market or
board of trade that is cleared by such clear-
ing organization;

(V) with respect to a commodity options
dealer, a commodity option;

term

term
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‘“(VI) any other agreement or transaction
that is similar to any agreement or trans-
action referred to in this clause;

‘“(VII) any combination of the agreements
or transactions referred to in this clause;

‘(VIII) any option to enter into any agree-
ment or transaction referred to in this
clause;

“(IX) a master agreement that provides for
an agreement or transaction referred to in
subclause (I), (ID), (III), (IV), (V), (VI), (VID),
or (VIII), together with all supplements to
any such master agreement, without regard
to whether the master agreement provides
for an agreement or transaction that is not
a commodity contract under this clause, ex-
cept that the master agreement shall be con-
sidered to be a commodity contract under
this clause only with respect to each agree-
ment or transaction under the master agree-
ment that is referred to in subclause (1), (II),
(III), (IV), (V), (VI), (VII), or (VIII); or

‘“(X) any security agreement or arrange-
ment or other credit enhancement related to
any agreement or transaction referred to in
this clause, including any guarantee or reim-
bursement obligation in connection with any
agreement or transaction referred to in this
clause.”.

(d) DEFINITION OF FORWARD CONTRACT.—

(1) FDIC-INSURED DEPOSITORY INSTITU-
TIONS.—Section 11(e)(8)(D)(iv) of the Federal
Deposit Insurance Act 12 U.Ss.C.
1821(e)(8)(D)(iv)) is amended to read as fol-
lows:

‘“(iv) FORWARD CONTRACT.—The term ‘for-
ward contract’ means—

“(I) a contract (other than a commodity
contract) for the purchase, sale, or transfer
of a commodity or any similar good, article,
service, right, or interest which is presently
or in the future becomes the subject of deal-
ing in the forward contract trade, or product
or byproduct thereof, with a maturity date
more than 2 days after the date the contract
is entered into, including, a repurchase
transaction, reverse repurchase transaction,
consignment, lease, swap, hedge transaction,
deposit, loan, option, allocated transaction
(whether or not such repurchase or reverse
repurchase or reverse repurchase transaction
is a repurchase agreement as defined in sec-
tion 11(e)(8)(D)(v)), unallocated transaction,
or any other similar agreement;

“(II) any combination of agreements or
transactions referred to in subclauses (I) and
(IID);

“(ITII) any option to enter into any agree-
ment or transaction referred to in subclause
(I) or (II);

“(IV) a master agreement that provides for
an agreement or transaction referred to in
subclauses (I), (II), or (III), together with all
supplements to any such master agreement,
without regard to whether the master agree-
ment provides for an agreement or trans-
action that is not a forward contract under
this clause, except that the master agree-
ment shall be considered to be a forward con-
tract under this clause only with respect to
each agreement or transaction under the
master agreement that is referred to in sub-
clause (I), (IT), or (III); or

(V) any security agreement or arrange-
ment or other credit enhancement related to
any agreement or transaction referred to in
subclause (I), (II), (II1), or (IV), including any
guarantee or reimbursement obligation in
connection with any agreement or trans-
action referred to in any such subclause.”’.

(2) INSURED CREDIT UNIONS.—Section
207(c)(8)(D)(iv) of the Federal Credit Union
Act (12 U.S.C. 1787(c)(8)(D)(iv)) is amended to
read as follows:

‘“(iv) FORWARD CONTRACT.—The term ‘for-
ward contract’ means—

“(I) a contract (other than a commodity
contract) for the purchase, sale, or transfer
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of a commodity or any similar good, article,
service, right, or interest which is presently
or in the future becomes the subject of deal-
ing in the forward contract trade, or product
or byproduct thereof, with a maturity date
more than 2 days after the date the contract
is entered into, including, a repurchase
transaction, reverse repurchase transaction,
consignment, lease, swap, hedge transaction,
deposit, loan, option, allocated transaction,
unallocated transaction, or any other simi-
lar agreement;

“(II) any combination of agreements or
transactions referred to in subclauses (I) and
(I1ID);

‘“(III) any option to enter into any agree-
ment or transaction referred to in subclause
(I) or (II);

“(IV) a master agreement that provides for
an agreement or transaction referred to in
subclauses (I), (II), or (III), together with all
supplements to any such master agreement,
without regard to whether the master agree-
ment provides for an agreement or trans-
action that is not a forward contract under
this clause, except that the master agree-
ment shall be considered to be a forward con-
tract under this clause only with respect to
each agreement or transaction under the
master agreement that is referred to in sub-
clause (I), (II), or (III); or

(V) any security agreement or arrange-
ment or other credit enhancement related to
any agreement or transaction referred to in
subclause (1), (II), (II1), or (IV), including any
guarantee or reimbursement obligation in
connection with any agreement or trans-
action referred to in any such subclause.”.

(e) DEFINITION OF REPURCHASE AGREE-
MENT.—

(1) FDIC-INSURED DEPOSITORY INSTITU-
TIONS.—Section 11(e)(8)(D)(v) of the Federal
Deposit Insurance Act 12 U.S.C.
1821(e)(8)(D)(v)) is amended to read as fol-
lows:

‘“(v) REPURCHASE AGREEMENT.—The term
‘repurchase agreement’ (which definition
also applies to a reverse repurchase agree-
ment)—

“(I) means an agreement, including related
terms, which provides for the transfer of one
or more certificates of deposit, mortgage-re-
lated securities (as such term is defined in
the Securities Exchange Act of 1934), mort-
gage loans, interests in mortgage-related se-
curities or mortgage loans, eligible bankers’
acceptances, qualified foreign government
securities or securities that are direct obli-
gations of, or that are fully guaranteed by,
the United States or any agency of the
United States against the transfer of funds
by the transferee of such certificates of de-
posit, eligible bankers’ acceptances, securi-
ties, mortgage loans, or interests with a si-
multaneous agreement by such transferee to
transfer to the transferor thereof certificates
of deposit, eligible bankers’ acceptances, se-
curities, mortgage loans, or interests as de-
scribed above, at a date certain not later
than 1 year after such transfers or on de-
mand, against the transfer of funds, or any
other similar agreement;

“(IT) does not include any repurchase obli-
gation under a participation in a commercial
mortgage loan unless the Corporation deter-
mines by regulation, resolution, or order to
include any such participation within the
meaning of such term;

“(III) means any combination of agree-
ments or transactions referred to in sub-
clauses (I) and (IV);

“(IV) means any option to enter into any
agreement or transaction referred to in sub-
clause (I) or (III);

(V) means a master agreement that pro-
vides for an agreement or transaction re-
ferred to in subclause (I), (III), or (IV), to-
gether with all supplements to any such

CONGRESSIONAL RECORD — SENATE

master agreement, without regard to wheth-
er the master agreement provides for an
agreement or transaction that is not a repur-
chase agreement under this clause, except
that the master agreement shall be consid-
ered to be a repurchase agreement under this
subclause only with respect to each agree-
ment or transaction under the master agree-
ment that is referred to in subclause (I),
(I1I1), or (IV); and

‘“(VI) means any security agreement or ar-
rangement or other credit enhancement re-
lated to any agreement or transaction re-
ferred to in subclause (I), (III), (IV), or (V),
including any guarantee or reimbursement
obligation in connection with any agreement
or transaction referred to in any such sub-
clause.

For purposes of this clause, the term ‘quali-
fied foreign government security’ means a
security that is a direct obligation of, or
that is fully guaranteed by, the central gov-
ernment of a member of the Organization for
Economic Cooperation and Development (as
determined by regulation or order adopted
by the appropriate Federal banking author-
ity).”.

(2) INSURED CREDIT UNIONS.—Section
207(c)(8)(D)(v) of the Federal Credit Union
Act (12 U.S.C. 1787(c)(8)(D)(v)) is amended to
read as follows:

“(v) REPURCHASE AGREEMENT.—The term
‘repurchase agreement’ (which definition
also applies to a reverse repurchase agree-
ment)—

‘“(I) means an agreement, including related
terms, which provides for the transfer of one
or more certificates of deposit, mortgage-re-
lated securities (as such term is defined in
the Securities Exchange Act of 1934), mort-
gage loans, interests in mortgage-related se-
curities or mortgage loans, eligible bankers’
acceptances, qualified foreign government
securities or securities that are direct obli-
gations of, or that are fully guaranteed by,
the United States or any agency of the
United States against the transfer of funds
by the transferee of such certificates of de-
posit, eligible bankers’ acceptances, securi-
ties, mortgage loans, or interests with a si-
multaneous agreement by such transferee to
transfer to the transferor thereof certificates
of deposit, eligible bankers’ acceptances, se-
curities, mortgage loans, or interests as de-
scribed above, at a date certain not later
than 1 year after such transfers or on de-
mand, against the transfer of funds, or any
other similar agreement;

‘(IT) does not include any repurchase obli-
gation under a participation in a commercial
mortgage loan unless the Board determines
by regulation, resolution, or order to include
any such participation within the meaning
of such term;

‘“(III) means any combination of agree-
ments or transactions referred to in sub-
clauses (I) and (IV);

“(IV) means any option to enter into any
agreement or transaction referred to in sub-
clause (I) or (III);

(V) means a master agreement that pro-
vides for an agreement or transaction re-
ferred to in subclause (I), (III), or (IV), to-
gether with all supplements to any such
master agreement, without regard to wheth-
er the master agreement provides for an
agreement or transaction that is not a repur-
chase agreement under this clause, except
that the master agreement shall be consid-
ered to be a repurchase agreement under this
subclause only with respect to each agree-
ment or transaction under the master agree-
ment that is referred to in subclause (I),
(I1I1), or (IV); and

‘“(VI) means any security agreement or ar-
rangement or other credit enhancement re-
lated to any agreement or transaction re-
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ferred to in subclause (I), (III), (IV), or (V),
including any guarantee or reimbursement
obligation in connection with any agreement
or transaction referred to in any such sub-
clause.

For purposes of this clause, the term ‘quali-
fied foreign government security’ means a
security that is a direct obligation of, or
that is fully guaranteed by, the central gov-
ernment of a member of the Organization for
Economic Cooperation and Development (as
determined by regulation or order adopted
by the appropriate Federal banking author-
ity).”.

(f) DEFINITION OF SWAP AGREEMENT.—

(1) FDIC-INSURED DEPOSITORY INSTITU-
TIONS.—Section 11(e)(8)(D)(vi) of the Federal
Deposit Insurance Act 12 U.S.C.
1821(e)(8)(D)(vi)) is amended to read as fol-
lows:

‘“‘(vi) SWAP AGREEMENT.—The term ‘swap
agreement’ means—

“(I) any agreement, including the terms
and conditions incorporated by reference in
any such agreement, which is an interest
rate swap, option, future, or forward agree-
ment, including a rate floor, rate cap, rate
collar, cross-currency rate swap, and basis
swap; a spot, same day-tomorrow, tomorrow-
next, forward, or other foreign exchange,
precious metals or other commodity agree-
ment; a currency swap, option, future, or for-
ward agreement; an equity index or equity
swap, option, future, or forward agreement; a
debt index or debt swap, option, future, or
forward agreement; a total return, credit
spread or credit swap, option, future, or for-
ward agreement; a commodity index or com-
modity swap, option, future, or forward
agreement; or a weather swap option, future,
or forward agreement; an emissions swap,
option, future, or forward agreement; or an
inflation swap, option, future, or forward
agreement;

“(IT) any agreement or transaction that is
similar to any other agreement or trans-
action referred to in this clause and that is
of a type that has been, is presently, or in
the future becomes, the subject of recurrent
dealings in the swap or other derivatives
markets (including terms and conditions in-
corporated by reference in such agreement)
and that is a forward, swap, future, option or
spot transaction on one or more rates, cur-
rencies, commodities, equity securities or
other equity instruments, debt securities or
other debt instruments, quantitative meas-
ures associated with an occurrence, extent of
an occurrence, or contingency associated
with a financial, commercial, or economic
consequence, or economic or financial indi-
ces or measures of economic or financial risk
or value;

‘“(ITII) any combination of agreements or
transactions referred to in this clause;

“(IV) any option to enter into any agree-
ment or transaction referred to in this
clause;

(V) a master agreement that provides for
an agreement or transaction referred to in
subclause (I), (II), (III), or (IV), together with
all supplements to any such master agree-
ment, without regard to whether the master
agreement contains an agreement or trans-
action that is not a swap agreement under
this clause, except that the master agree-
ment shall be considered to be a swap agree-
ment under this clause only with respect to
each agreement or transaction under the
master agreement that is referred to in sub-
clause (I), (IT), (IIT), or (IV); and

“(VI) any security agreement or arrange-
ment or other credit enhancement related to
any agreements or transactions referred to
in subclause (I), (II), (IIT), (IV), or (V), in-
cluding any guarantee or reimbursement ob-
ligation in connection with any agreement
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or transaction referred to in any such sub-
clause.

Such term is applicable for purposes of this
subsection only and shall not be construed or
applied so as to challenge or affect the char-
acterization, definition, or treatment of any
swap agreement under any other statute,
regulation, or rule, including the Securities
Act of 1933, the Securities Exchange Act of
1934, the Public Utility Holding Company
Act of 1935, the Trust Indenture Act of 1939,
the Investment Company Act of 1940, the In-
vestment Advisers Act of 1940, the Securities
Investor Protection Act of 1970, the Com-
modity Exchange Act, the Gramm-Leach-
Bliley Act, and the Legal Certainty for Bank
Products Act of 2000.”".

(2) INSURED CREDIT UNIONS.—Section
207(c)(8)(D) of the Federal Credit Union Act
(12 U.8.C. 1787(c)(8)(D)) is amended by adding
at the end the following new clause:

‘“‘(vi) SWAP AGREEMENT.—The term ‘swap
agreement’ means—

“(I) any agreement, including the terms
and conditions incorporated by reference in
any such agreement, which is an interest
rate swap, option, future, or forward agree-
ment, including a rate floor, rate cap, rate
collar, cross-currency rate swap, and basis
swap; a spot, same day-tomorrow, tomorrow-
next, forward, or other foreign exchange or
precious metals agreement; a currency swap,
option, future, or forward agreement; an eq-
uity index or equity swap, option, future, or
forward agreement; a debt index or debt
swap, option, future, or forward agreement; a
total return, credit spread or credit swap, op-
tion, future, or forward agreement; a com-
modity index or commodity swap, option, fu-
ture, or forward agreement; or a weather
swap, weather derivative, or weather option;

‘(IT1) any agreement or transaction that is
similar to any other agreement or trans-
action referred to in this clause and that is
of a type that has been, is presently, or in
the future becomes, the subject of recurrent
dealings in the swap markets (including
terms and conditions incorporated by ref-
erence in such agreement) and that is a for-
ward, swap,future, or option on one or more
rates, currencies, commodities, equity secu-
rities or other equity instruments, debt secu-
rities or other debt instruments, quan-
titative measures associated with an occur-
rence, extent of an occurrence, or contin-
gency associated with a financial, commer-
cial, or economic consequence, or economic
or financial indices or measures of economic
or financial risk or value;

‘“(III) any combination of agreements or
transactions referred to in this clause;

‘“(IV) any option to enter into any agree-
ment or transaction referred to in this
clause;

(V) a master agreement that provides for
an agreement or transaction referred to in
subclause (1), (II), (II1), or (IV), together with
all supplements to any such master agree-
ment, without regard to whether the master
agreement contains an agreement or trans-
action that is not a swap agreement under
this clause, except that the master agree-
ment shall be considered to be a swap agree-
ment under this clause only with respect to
each agreement or transaction under the
master agreement that is referred to in sub-
clause (I), (II), (III), or (IV); and

“(VI) any security agreement or arrange-
ment or other credit enhancement related to
any agreements or transactions referred to
in subclause (I), (II), (III), (IV), or (V), in-
cluding any guarantee or reimbursement ob-
ligation in connection with any agreement
or transaction referred to in any such sub-
clause.

Such term is applicable for purposes of this
subsection only and shall not be construed or
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applied so as to challenge or affect the char-
acterization, definition, or treatment of any
swap agreement under any other statute,
regulation, or rule, including the Securities
Act of 1933, the Securities Exchange Act of
1934, the Public Utility Holding Company
Act of 1935, the Trust Indenture Act of 1939,
the Investment Company Act of 1940, the In-
vestment Advisers Act of 1940, the Securities
Investor Protection Act of 1970, the Com-
modity Exchange Act, the Gramm-Leach-
Bliley Act, and the Legal Certainty for Bank
Products Act of 2000.”".

(g) DEFINITION OF TRANSFER.—

(1) FDIC-INSURED DEPOSITORY INSTITU-
TIONS.—Section 11(e)(8)(D)(viii) of the Fed-
eral Deposit Insurance Act (12 TU.S.C.
1821(e)(8)(D)(viii)) is amended to read as fol-
lows:

‘‘(viii) TRANSFER.—The term ‘transfer’
means every mode, direct or indirect, abso-
lute or conditional, voluntary or involun-
tary, of disposing of or parting with property
or with an interest in property, including re-
tention of title as a security interest and
foreclosure of the depository institution’s
equity of redemption.”.

(2) INSURED CREDIT UNIONS.—Section
207(c)(8)(D) of the Federal Credit Union Act
(12 U.S.C. 1787(c)(8)(D)) (as amended by sub-
section (f) of this section) is amended by add-
ing at the end the following new clause:

“(viii) TRANSFER.—The term ‘transfer’
means every mode, direct or indirect, abso-
lute or conditional, voluntary or involun-
tary, of disposing of or parting with property
or with an interest in property, including re-
tention of title as a security interest and
foreclosure of the depository institution’s
equity of redemption.”.

(h) TREATMENT OF QUALIFIED FINANCIAL
CONTRACTS.—

(1) FDIC-INSURED DEPOSITORY INSTITU-
TIONS.—Section 11(e)(8) of the Federal De-
posit Insurance Act (12 U.S.C. 1821(e)(8)) is
amended—

(A) in subparagraph (A)—

(1) by striking ‘‘paragraph (10)’ and insert-
ing ‘‘paragraphs (9) and (10)’;

(ii) in clause (i), by striking ‘‘to cause the
termination or liquidation” and inserting
‘‘such person has to cause the termination,
liquidation, or acceleration’’; and

(iii) by striking clause (ii) and inserting
the following new clause:

‘“(ii) any right under any security agree-
ment or arrangement or other credit en-
hancement related to one or more qualified
financial contracts described in clause (i);”’;
and

(B) in subparagraph (E), by striking clause
(ii) and inserting the following:

‘“(ii) any right under any security agree-
ment or arrangement or other credit en-
hancement related to one or more qualified
financial contracts described in clause (i);”.

(2) INSURED CREDIT UNIONS.—Section
207(c)(8) of the Federal Credit Union Act (12
U.S.C. 1787(c)(8)) is amended—

(A) in subparagraph (A)—

(i) by striking ‘‘paragraph (12)’ and insert-
ing ‘‘paragraphs (9) and (10)’;

(ii) in clause (i), by striking ‘‘to cause the
termination or liquidation” and inserting
‘‘such person has to cause the termination,
liquidation, or acceleration’’; and

(iii) by striking clause (ii) and inserting
the following new clause:

‘“(ii) any right under any security agree-
ment or arrangement or other credit en-
hancement related to 1 or more qualified fi-
nancial contracts described in clause (i);”’;
and

(B) in subparagraph (E), by striking clause
(ii) and inserting the following new clause:

‘“(ii) any right under any security agree-
ment or arrangement or other credit en-
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hancement related to 1 or more qualified fi-
nancial contracts described in clause (i);”.

(i) AVOIDANCE OF TRANSFERS.—

(1) FDIC-INSURED DEPOSITORY INSTITU-
TIONS.—Section 11(e)(8)(C)(i) of the Federal
Deposit Insurance Act 12 U.S.C.
1821(e)(8)(C)(i)) is amended by inserting ‘‘sec-
tion 5242 of the Revised Statutes of the
United States or any other Federal or State
law relating to the avoidance of preferential
or fraudulent transfers,”” before ‘‘the Cor-
poration”.

(2) INSURED CREDIT UNIONS.—Section
207(c)(8)(C)(1) of the Federal Credit Union Act
(12 U.S.C. 1787(c)(8)(C)(i)) is amended by in-
serting ‘‘section 5242 of the Revised Statutes
of the United States or any other Federal or
State law relating to the avoidance of pref-
erential or fraudulent transfers,”” before ‘‘the
Board”.

SEC. 902. AUTHORITY OF THE FDIC AND NCUAB
WITH RESPECT TO FAILED AND
FAILING INSTITUTIONS.

(a) FEDERAL DEPOSIT INSURANCE CORPORA-
TION.—

(1) IN GENERAL.—Section 11(e)(8) of the
Federal Deposit Insurance Act (12 U.S.C.
1821(e)(8)) is amended—

(A) in subparagraph (E), by striking ‘“‘other
than paragraph (12) of this subsection, sub-
section (d)(9)” and inserting ‘‘other than sub-
sections (d)(9) and (e)(10)”’; and

(B) by adding at the end the following new
subparagraphs:

‘““(F) CLARIFICATION.—No provision of law
shall be construed as limiting the right or
power of the Corporation, or authorizing any
court or agency to limit or delay, in any
manner, the right or power of the Corpora-
tion to transfer any qualified financial con-
tract in accordance with paragraphs (9) and
(10) of this subsection or to disaffirm or repu-
diate any such contract in accordance with
subsection (e)(1) of this section.

“(G) WALKAWAY CLAUSES NOT EFFECTIVE.—

‘(i) IN GENERAL.—Notwithstanding the pro-
visions of subparagraphs (A) and (E), and sec-
tions 403 and 404 of the Federal Deposit In-
surance Corporation Improvement Act of
1991, no walkaway clause shall be enforceable
in a qualified financial contract of an in-
sured depository institution in default.

““(ii) WALKAWAY CLAUSE DEFINED.—For pur-
poses of this subparagraph, the term
‘walkaway clause’ means a provision in a
qualified financial contract that, after cal-
culation of a value of a party’s position or an
amount due to or from 1 of the parties in ac-
cordance with its terms upon termination,
liquidation, or acceleration of the qualified
financial contract, either does not create a
payment obligation of a party or extin-
guishes a payment obligation of a party in
whole or in part solely because of such par-
ty’s status as a nondefaulting party.”.

(2) TECHNICAL AND CONFORMING AMEND-
MENT.—Section 11(e)(12)(A) of the Federal
Deposit Insurance Act 12 U.S.C.
1821(e)(12)(A)) is amended by inserting ‘‘or
the exercise of rights or powers by’ after
‘‘the appointment of”’.

(b) NATIONAL CREDIT UNION ADMINISTRA-
TION BOARD.—

(1) IN GENERAL.—Section 207(c)(8) of the
Federal Credit Union Act (12 TU.S.C.
1787(c)(8)) is amended—

(A) in subparagraph (E) (as amended by
section 901(h)), by striking ‘‘other than para-
graph (12) of this subsection, subsection
(b)(9)” and inserting ‘‘other than subsections
(b)(9) and (c)(10)”’; and

(B) by adding at the end the following new
subparagraphs:

‘“(F) CLARIFICATION.—No provision of law
shall be construed as limiting the right or
power of the Board, or authorizing any court
or agency to limit or delay, in any manner,
the right or power of the Board to transfer
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any qualified financial contract in accord-

ance with paragraphs (9) and (10) of this sub-

section or to disaffirm or repudiate any such

contract in accordance with subsection (c)(1)

of this section.

“(G) WALKAWAY CLAUSES NOT EFFECTIVE.—

‘(i) IN GENERAL.—Notwithstanding the pro-
visions of subparagraphs (A) and (E), and sec-
tions 403 and 404 of the Federal Deposit In-
surance Corporation Improvement Act of
1991, no walkaway clause shall be enforceable
in a qualified financial contract of an in-
sured credit union in default.

¢(ii) WALKAWAY CLAUSE DEFINED.—For pur-
poses of this subparagraph, the term
‘walkaway clause’ means a provision in a
qualified financial contract that, after cal-
culation of a value of a party’s position or an
amount due to or from 1 of the parties in ac-
cordance with its terms upon termination,
liquidation, or acceleration of the qualified
financial contract, either does not create a
payment obligation of a party or extin-
guishes a payment obligation of a party in
whole or in part solely because of such par-
ty’s status as a nondefaulting party.”.

(2) TECHNICAL AND CONFORMING AMEND-
MENT.—Section 207(c)(12)(A) of the Federal
Credit Union Act (12 U.S.C. 1787(c)(12)(A)) is
amended by inserting ‘‘or the exercise of
rights or powers by’ after ‘‘the appointment
of”.

SEC. 903. AMENDMENTS RELATING TO TRANS-
FERS OF QUALIFIED FINANCIAL
CONTRACTS.

(a) FDIC-INSURED DEPOSITORY INSTITU-
TIONS.—

(1) TRANSFERS OF QUALIFIED FINANCIAL
CONTRACTS TO FINANCIAL INSTITUTIONS.—Sec-
tion 11(e)(9) of the Federal Deposit Insurance
Act (12 U.S.C. 1821(e)(9)) is amended to read
as follows:

*“(9) TRANSFER OF QUALIFIED FINANCIAL CON-
TRACTS.—

‘“‘(A) IN GENERAL.—In making any transfer
of assets or liabilities of a depository institu-
tion in default which includes any qualified
financial contract, the conservator or re-
ceiver for such depository institution shall
either—

‘(i) transfer to one financial institution,
other than a financial institution for which
a conservator, receiver, trustee in bank-
ruptcy, or other legal custodian has been ap-
pointed or which is otherwise the subject of
a bankruptcy or insolvency proceeding—

“(ID all qualified financial contracts be-
tween any person or any affiliate of such per-
son and the depository institution in default;

‘“(II) all claims of such person or any affil-
iate of such person against such depository
institution under any such contract (other
than any claim which, under the terms of
any such contract, is subordinated to the
claims of general unsecured creditors of such
institution);

“(I1I) all claims of such depository institu-
tion against such person or any affiliate of
such person under any such contract; and

“(IV) all property securing or any other
credit enhancement for any contract de-
scribed in subclause (I) or any claim de-
scribed in subclause (II) or (III) under any
such contract; or

‘‘(ii) transfer none of the qualified finan-
cial contracts, claims, property or other
credit enhancement referred to in clause (i)
(with respect to such person and any affiliate
of such person).

‘(B) TRANSFER TO FOREIGN BANK, FOREIGN
FINANCIAL INSTITUTION, OR BRANCH OR AGENCY
OF A FOREIGN BANK OR FINANCIAL INSTITU-
TION.—In transferring any qualified financial
contracts and related claims and property
under subparagraph (A)(i), the conservator
or receiver for the depository institution
shall not make such transfer to a foreign
bank, financial institution organized under

CONGRESSIONAL RECORD — SENATE

the laws of a foreign country, or a branch or
agency of a foreign bank or financial institu-
tion unless, under the law applicable to such
bank, financial institution, branch or agen-
cy, to the qualified financial contracts, and
to any netting contract, any security agree-
ment or arrangement or other credit en-
hancement related to one or more qualified
financial contracts, the contractual rights of
the parties to such qualified financial con-
tracts, netting contracts, security agree-
ments or arrangements, or other credit en-
hancements are enforceable substantially to
the same extent as permitted under this sec-
tion.

“(C) TRANSFER OF CONTRACTS SUBJECT TO
THE RULES OF A CLEARING ORGANIZATION.—In
the event that a conservator or receiver
transfers any qualified financial contract
and related claims, property, and credit en-
hancements pursuant to subparagraph (A)@)
and such contract is cleared by or subject to
the rules of a clearing organization, the
clearing organization shall not be required
to accept the transferee as a member by vir-
tue of the transfer.

‘(D) DEFINITIONS.—For purposes of this
paragraph, the term ‘financial institution’
means a broker or dealer, a depository insti-
tution, a futures commission merchant, or
any other institution, as determined by the
Corporation by regulation to be a financial
institution, and the term ‘clearing organiza-
tion’ has the same meaning as in section 402
of the Federal Deposit Insurance Corporation
Improvement Act of 1991.”".

(2) NOTICE TO QUALIFIED FINANCIAL CON-
TRACT COUNTERPARTIES.—Section 11(e)(10)(A)
of the Federal Deposit Insurance Act (12
U.S.C. 1821(e)(10)(A)) is amended in the mate-
rial immediately following clause (ii) by
striking ‘‘the conservator’’ and all that fol-
lows through the period and inserting the
following: ‘‘the conservator or receiver shall
notify any person who is a party to any such
contract of such transfer by 5:00 p.m. (east-
ern time) on the business day following the
date of the appointment of the receiver in
the case of a receivership, or the business
day following such transfer in the case of a
conservatorship.”’.

(3) RIGHTS AGAINST RECEIVER AND CONSER-
VATOR AND TREATMENT OF BRIDGE BANKS.—
Section 11(e)(10) of the Federal Deposit In-
surance Act (12 U.S.C. 1821(e)(10)) is amend-
ed—

(A) by redesignating subparagraph (B) as
subparagraph (D); and

(B) by inserting after subparagraph (A) the
following new subparagraphs:

‘(B) CERTAIN RIGHTS NOT ENFORCEABLE.—

‘(i) RECEIVERSHIP.—A person who is a
party to a qualified financial contract with
an insured depository institution may not
exercise any right that such person has to
terminate, liquidate, or net such contract
under paragraph (8)(A) of this subsection or
section 403 or 404 of the Federal Deposit In-
surance Corporation Improvement Act of
1991, solely by reason of or incidental to the
appointment of a receiver for the depository
institution (or the insolvency or financial
condition of the depository institution for
which the receiver has been appointed)—

‘(D until 5:00 p.m. (eastern time) on
business day following the date of the
pointment of the receiver; or

“(II) after the person has received notice
that the contract has been transferred pursu-
ant to paragraph (9)(A).

‘‘(i1) CONSERVATORSHIP.—A person who is a
party to a qualified financial contract with
an insured depository institution may not
exercise any right that such person has to
terminate, liquidate, or net such contract
under paragraph (8)(E) of this subsection or
section 403 or 404 of the Federal Deposit In-
surance Corporation Improvement Act of

the
ap-

March 4, 2005

1991, solely by reason of or incidental to the
appointment of a conservator for the deposi-
tory institution (or the insolvency or finan-
cial condition of the depository institution
for which the conservator has been ap-
pointed).

‘“(iii) NoTiCcE.—For purposes of this para-
graph, the Corporation as receiver or conser-
vator of an insured depository institution
shall be deemed to have notified a person
who is a party to a qualified financial con-
tract with such depository institution if the
Corporation has taken steps reasonably cal-
culated to provide notice to such person by
the time specified in subparagraph (A).

‘(C) TREATMENT OF BRIDGE BANKS.—The
following institutions shall not be considered
to be a financial institution for which a con-
servator, receiver, trustee in bankruptcy, or
other legal custodian has been appointed or
which is otherwise the subject of a bank-
ruptcy or insolvency proceeding for purposes
of paragraph (9):

‘(i) A bridge bank.

‘‘(ii) A depository institution organized by
the Corporation, for which a conservator is
appointed either—

“(I) immediately upon the organization of
the institution; or

‘“(II) at the time of a purchase and assump-
tion transaction between the depository in-
stitution and the Corporation as receiver for
a depository institution in default.”.

(b) INSURED CREDIT UNIONS.—

(1) TRANSFERS OF QUALIFIED FINANCIAL CON-
TRACTS TO FINANCIAL INSTITUTIONS.—Section
207(c)(9) of the Federal Credit Union Act (12
U.S.C. 1787(c)(9)) is amended to read as fol-
lows:

*“(9) TRANSFER OF QUALIFIED FINANCIAL CON-
TRACTS.—

‘“‘(A) IN GENERAL.—In making any transfer
of assets or liabilities of a credit union in de-
fault which includes any qualified financial
contract, the conservator or liquidating
agent for such credit union shall either—

‘(i) transfer to 1 financial institution,
other than a financial institution for which
a conservator, receiver, trustee in bank-
ruptey, or other legal custodian has been ap-
pointed or which is otherwise the subject of
a bankruptcy or insolvency proceeding—

“(ID all qualified financial contracts be-
tween any person or any affiliate of such per-
son and the credit union in default;

‘“(II) all claims of such person or any affil-
iate of such person against such credit union
under any such contract (other than any
claim which, under the terms of any such
contract, is subordinated to the claims of
general unsecured creditors of such credit
union);

“(III) all claims of such credit union
against such person or any affiliate of such
person under any such contract; and

“(IV) all property securing or any other
credit enhancement for any contract de-
scribed in subclause (I) or any claim de-
scribed in subclause (II) or (III) under any
such contract; or

‘‘(ii) transfer none of the qualified finan-
cial contracts, claims, property or other
credit enhancement referred to in clause (i)
(with respect to such person and any affiliate
of such person).

‘(B) TRANSFER TO FOREIGN BANK, FOREIGN
FINANCIAL INSTITUTION, OR BRANCH OR AGENCY
OF A FOREIGN BANK OR FINANCIAL INSTITU-
TION.—In transferring any qualified financial
contracts and related claims and property
under subparagraph (A)(i), the conservator
or liquidating agent for the credit union
shall not make such transfer to a foreign
bank, financial institution organized under
the laws of a foreign country, or a branch or
agency of a foreign bank or financial institu-
tion unless, under the law applicable to such
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bank, financial institution, branch or agen-
cy, to the qualified financial contracts, and
to any netting contract, any security agree-
ment or arrangement or other credit en-
hancement related to 1 or more qualified fi-
nancial contracts, the contractual rights of
the parties to such qualified financial con-
tracts, netting contracts, security agree-
ments or arrangements, or other credit en-
hancements are enforceable substantially to
the same extent as permitted under this sec-
tion.

‘(C) TRANSFER OF CONTRACTS SUBJECT TO
THE RULES OF A CLEARING ORGANIZATION.—In
the event that a conservator or liquidating
agent transfers any qualified financial con-
tract and related claims, property, and cred-
it enhancements pursuant to subparagraph
(A)() and such contract is cleared by or sub-
ject to the rules of a clearing organization,
the clearing organization shall not be re-
quired to accept the transferee as a member
by virtue of the transfer.

‘(D) DEFINITIONS.—For purposes of this
paragraph—

‘(i) the term ‘financial institution’ means
a broker or dealer, a depository institution,
a futures commission merchant, a credit
union, or any other institution, as deter-
mined by the Board by regulation to be a fi-
nancial institution; and

‘“(ii) the term ‘clearing organization’ has
the same meaning as in section 402 of the
Federal Deposit Insurance Corporation Im-
provement Act of 1991.”.

(2) NOTICE TO QUALIFIED FINANCIAL CON-
TRACT COUNTERPARTIES.—Section
207(c)(10)(A) of the Federal Credit Union Act
(12 U.S.C. 1787(c)(10)(A)) is amended in the
material immediately following clause (ii)
by striking ‘‘the conservator’” and all that
follows through the period and inserting the
following: ‘‘the conservator or liquidating
agent shall notify any person who is a party
to any such contract of such transfer by 5:00
p.m. (eastern time) on the business day fol-
lowing the date of the appointment of the
liquidating agent in the case of a liquidation,
or the business day following such transfer
in the case of a conservatorship.”.

(3) RIGHTS AGAINST LIQUIDATING AGENT AND
CONSERVATOR AND TREATMENT OF BRIDGE
BANKS.—Section 207(c)(10) of the Federal
Credit Union Act (12 U.S.C. 1787(c)(10)) is
amended—

(A) by redesignating subparagraph (B) as
subparagraph (D); and

(B) by inserting after subparagraph (A) the
following new subparagraphs:

‘“(B) CERTAIN RIGHTS NOT ENFORCEABLE.—

‘(i) LIQUIDATION.—A person who is a party
to a qualified financial contract with an in-
sured credit union may not exercise any
right that such person has to terminate, lig-
uidate, or net such contract under paragraph
(8)(A) of this subsection or section 403 or 404
of the Federal Deposit Insurance Corporation
Improvement Act of 1991, solely by reason of
or incidental to the appointment of a liqui-
dating agent for the credit union institution
(or the insolvency or financial condition of
the credit union for which the liquidating
agent has been appointed)—

““(I) until 5:00 p.m. (eastern time) on the
business day following the date of the ap-
pointment of the liquidating agent; or

““(IT) after the person has received notice
that the contract has been transferred pursu-
ant to paragraph (9)(A).

‘“(ii) CONSERVATORSHIP.—A person who is a
party to a qualified financial contract with
an insured credit union may not exercise any
right that such person has to terminate, lig-
uidate, or net such contract under paragraph
(8)(E) of this subsection or section 403 or 404
of the Federal Deposit Insurance Corporation
Improvement Act of 1991, solely by reason of
or incidental to the appointment of a conser-
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vator for the credit union or the insolvency
or financial condition of the credit union for
which the conservator has been appointed).

“(iii) NoTICE.—For purposes of this para-
graph, the Board as conservator or liqui-
dating agent of an insured credit union shall
be deemed to have notified a person who is a
party to a qualified financial contract with
such credit union if the Board has taken
steps reasonably calculated to provide notice
to such person by the time specified in sub-
paragraph (A).

‘(C) TREATMENT OF BRIDGE BANKS.—The
following institutions shall not be considered
to be a financial institution for which a con-
servator, receiver, trustee in bankruptcy, or
other legal custodian has been appointed or
which is otherwise the subject of a bank-
ruptcy or insolvency proceeding for purposes
of paragraph (9):

“(1) A bridge bank.

‘“(ii) A credit union organized by the
Board, for which a conservator is appointed
either—

‘“(I) immediately upon the organization of
the credit union; or

‘“(IT) at the time of a purchase and assump-
tion transaction between the credit union
and the Board as receiver for a credit union

in default.”.

SEC. 904. AMENDMENTS RELATING TO
DISAFFIRMANCE OR REPUDIATION
OF QUALIFIED FINANCIAL CON-
TRACTS.

(a) FDIC-INSURED DEPOSITORY INSTITU-

TIONS.—Section 11(e) of the Federal Deposit
Insurance Act (12 U.S.C. 1821(e)) is amend-
ed—

(1) by redesignating paragraphs (11)
through (15) as paragraphs (12) through (16),
respectively;

(2) by inserting after paragraph (10) the fol-
lowing new paragraph:

“(11) DISAFFIRMANCE OR REPUDIATION OF
QUALIFIED FINANCIAL CONTRACTS.—In exer-
cising the rights of disaffirmance or repudi-
ation of a conservator or receiver with re-
spect to any qualified financial contract to
which an insured depository institution is a
party, the conservator or receiver for such
institution shall either—

‘“(A) disaffirm or repudiate all qualified fi-
nancial contracts between—

‘(i) any person or any affiliate of such per-
son; and

‘“(ii) the depository institution in default;
or

‘“(B) disaffirm or repudiate none of the
qualified financial contracts referred to in
subparagraph (A) (with respect to such per-
son or any affiliate of such person).”’; and

(3) by adding at the end the following new
paragraph:

‘“(17) SAVINGS CLAUSE.—The meanings of
terms used in this subsection are applicable
for purposes of this subsection only, and
shall not be construed or applied so as to
challenge or affect the characterization, def-
inition, or treatment of any similar terms
under any other statute, regulation, or rule,
including the Gramm-Leach-Bliley Act, the
Legal Certainty for Bank Products Act of
2000, the securities laws (as that term is de-
fined in section 3(a)(47) of the Securities Ex-
change Act of 1934), and the Commodity Ex-
change Act.”.

(b) INSURED CREDIT UNIONS.—Section 207(c)
of the Federal Credit Union Act (12 U.S.C.
1787(¢c)) is amended—

(1) by redesignating paragraphs (11), (12),
and (13) as paragraphs (12), (13), and (14), re-
spectively;

(2) by inserting after paragraph (10) the fol-
lowing new paragraph:

‘(11) DISAFFIRMANCE OR REPUDIATION OF
QUALIFIED FINANCIAL CONTRACTS.—In exer-
cising the rights of disaffirmance or repudi-
ation of a conservator or liquidating agent
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with respect to any qualified financial con-
tract to which an insured credit union is a
party, the conservator or liquidating agent
for such credit union shall either—

““(A) disaffirm or repudiate all qualified fi-
nancial contracts between—

‘(i) any person or any affiliate of such per-
son; and

‘“(ii) the credit union in default; or

‘(B) disaffirm or repudiate none of the
qualified financial contracts referred to in
subparagraph (A) (with respect to such per-
son or any affiliate of such person).’’; and

(3) by adding at the end the following new
paragraph:

‘(16) SAVINGS CLAUSE.—The meanings of
terms used in this subsection are applicable
for purposes of this subsection only, and
shall not be construed or applied so as to
challenge or affect the characterization, def-
inition, or treatment of any similar terms
under any other statute, regulation, or rule,
including the Gramm-Leach-Bliley Act, the
Legal Certainty for Bank Products Act of
2000, the securities laws (as that term is de-
fined in section (a)(47) of the Securities Ex-
change Act of 1934), and the Commodity Ex-
change Act.”.

SEC. 905. CLARIFYING AMENDMENT RELATING
TO MASTER AGREEMENTS AND DEFI-

NITION OF PERSON.
(a) FDIC-INSURED DEPOSITORY INSTITU-
TIONS.—
1) MASTER AGREEMENT.—Section

11(e)(8)(D)(vii) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1821(e)(8)(D)(vii)) is
amended to read as follows:

‘(vii) TREATMENT OF MASTER AGREEMENT
AS ONE AGREEMENT.—Any master agreement
for any contract or agreement described in
any preceding clause of this subparagraph
(or any master agreement for such master
agreement or agreements), together with all
supplements to such master agreement, shall
be treated as a single agreement and a single
qualified financial contract. If a master
agreement contains provisions relating to
agreements or transactions that are not
themselves qualified financial contracts, the
master agreement shall be deemed to be a
qualified financial contract only with re-
spect to those transactions that are them-
selves qualified financial contracts.”’.

(2) PERSON.—Section 11(e)(8)(D)of the Fed-
eral Deposit Insurance Act (12 U.S.C.
1821(e)(8)(D)) is amended by adding at the end
the following:

‘(ix) For purposes of this subsection, ‘per-
son’ shall include any governmental entity
and any entity set forth in the definition of
‘person’ in section of title 1, United States
Code.”.

(b) INSURED CREDIT UNIONS.—Section
207(c)(8)(D) of the Federal Credit Union Act
(12 U.S.C. 1787(c)(8)(D)) is amended by insert-
ing after clause (vi) (as added by section
901(f)) the following new clause:

“(vil) TREATMENT OF MASTER AGREEMENT
AS ONE AGREEMENT.—ANy master agreement
for any contract or agreement described in
any preceding clause of this subparagraph
(or any master agreement for such master
agreement or agreements), together with all
supplements to such master agreement, shall
be treated as a single agreement and a single
qualified financial contract. If a master
agreement contains provisions relating to
agreements or transactions that are not
themselves qualified financial contracts, the
master agreement shall be deemed to be a
qualified financial contract only with re-
spect to those transactions that are them-
selves qualified financial contracts.”.
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SEC. 906. FEDERAL DEPOSIT INSURANCE COR-
PORATION IMPROVEMENT ACT OF
1991.

(a) DEFINITIONS.—Section 402 of the Fed-
eral Deposit Insurance Corporation Improve-
ment Act of 1991 (12 U.S.C. 4402) is amended—

(1) in paragraph (2)—

(A) in subparagraph (A)(ii), by inserting be-
fore the semicolon ‘‘, or is exempt from such
registration by order of the Securities and
Exchange Commission’’; and

(B) in subparagraph (B), by inserting before
the period ‘‘, that has been granted an ex-
emption under section 4(c)(1) of the Com-
modity Exchange Act, or that is a multilat-
eral clearing organization (as defined in sec-
tion 408 of this Act)”’;

(2) in paragraph (6)—

(A) by redesignating subparagraphs (B)
through (D) as subparagraphs (C) through
(E), respectively;

(B) by inserting after subparagraph (A) the
following new subparagraph:

‘(B) an uninsured national bank or an un-
insured State bank that is a member of the
Federal Reserve System, if the national
bank or State member bank is not eligible to
make application to become an insured bank
under section 5 of the Federal Deposit Insur-
ance Act;”’; and

(C) by amending subparagraph (C), so re-
designated, to read as follows:

‘(C) a branch or agency of a foreign bank,
a foreign bank and any branch or agency of
the foreign bank, or the foreign bank that
established the branch or agency, as those
terms are defined in section 1(b) of the Inter-
national Banking Act of 1978;"’;

(3) in paragraph (11), by inserting before
the period ‘‘and any other clearing organiza-
tion with which such clearing organization
has a netting contract’’;

(4) by amending paragraph (14)(A)(i) to
read as follows:

‘(i) means a contract or agreement be-
tween 2 or more financial institutions, clear-
ing organizations, or members that provides
for netting present or future payment obliga-
tions or payment entitlements (including
liquidation or close out values relating to
such obligations or entitlements) among the
parties to the agreement; and’’; and

(5) by adding at the end the following new
paragraph:

‘“(15) PAYMENT.—The term ‘payment’
means a payment of United States dollars,
another currency, or a composite currency,
and a noncash delivery, including a payment
or delivery to liquidate an unmatured obli-
gation.”.

(b) ENFORCEABILITY OF BILATERAL NETTING
CONTRACTS.—Section 403 of the Federal De-
posit Insurance Corporation Improvement
Act of 1991 (12 U.S.C. 4403) is amended—

(1) by striking subsection (a) and inserting
the following:

‘‘(a) GENERAL RULE.—Notwithstanding any
other provision of State or Federal law
(other than section 11(e) of the Federal De-
posit Insurance Act, paragraphs (8)(E), (8)(F),
and (10)(B) of section 207(c) of the Federal
Credit Union Act, or any order authorized
under section 5(b)(2) of the Securities Inves-
tor Protection Act of 1970), the covered con-
tractual payment obligations and the cov-
ered contractual payment entitlements be-
tween any 2 financial institutions shall be
terminated, liquidated, accelerated, and net-
ted in accordance with, and subject to the
conditions of, the terms of any applicable
netting contract (except as provided in sec-
tion 561(b)(2) of title 11, United States
Code).”’; and

(2) by adding at the end the following new
subsection:

¢“(f) ENFORCEABILITY OF SECURITY AGREE-
MENTS.—The provisions of any security
agreement or arrangement or other credit
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enhancement related to one or more netting
contracts between any 2 financial institu-
tions shall be enforceable in accordance with
their terms (except as provided in section
561(b)(2) of title 11, United States Code), and
shall not be stayed, avoided, or otherwise
limited by any State or Federal law (other
than paragraphs (8)(E), (8)(F), and (10)(B) of
section 11(e) of the Federal Deposit Insur-
ance Act, paragraphs (8)(E), (8)(F), and
(10)(B) of section 207(c) of the Federal Credit
Union Act, and section 5(b)(2) of the Securi-
ties Investor Protection Act of 1970).”.

(¢) ENFORCEABILITY OF CLEARING ORGANIZA-
TION NETTING CONTRACTS.—Section 404 of the
Federal Deposit Insurance Corporation Im-
provement Act of 1991 (12 U.S.C. 4404) is
amended—

(1) by striking subsection (a) and inserting
the following:

‘‘(a) GENERAL RULE.—Notwithstanding any
other provision of State or Federal law
(other than section 11(e) of the Federal De-
posit Insurance Act, paragraphs (8)(E), (8)(F),
and (10)(B) of section 207(c) of the Federal
Credit Union Act, and any order authorized
under section 5(b)(2) of the Securities Inves-
tor Protection Act of 1970), the covered con-
tractual payment obligations and the cov-
ered contractual payment entitlements of a
member of a clearing organization to and
from all other members of a clearing organi-
zation shall be terminated, liquidated, accel-
erated, and netted in accordance with and
subject to the conditions of any applicable
netting contract (except as provided in sec-
tion 561(b)(2) of title 11, United States
Code).”’; and

(2) by adding at the end the following new
subsection:

‘“(h) ENFORCEABILITY OF SECURITY AGREE-
MENTS.—The provisions of any security
agreement or arrangement or other credit
enhancement related to one or more netting
contracts between any 2 members of a clear-
ing organization shall be enforceable in ac-
cordance with their terms (except as pro-
vided in section 561(b)(2) of title 11, United
States Code), and shall not be stayed, avoid-
ed, or otherwise limited by any State or Fed-
eral law (other than paragraphs (8)(E), (8)(F),
and (10)(B) of section 11(e) of the Federal De-
posit Insurance Act, paragraphs (8)(E), (8)(F),
and (10)(B) of section 207(c) of the Federal
Credit Union Act, and section 5(b)(2) of the
Securities Investor Protection Act of 1970).”.

(d) ENFORCEABILITY OF CONTRACTS WITH
UNINSURED NATIONAL BANKS, UNINSURED FED-
ERAL BRANCHES AND AGENCIES, CERTAIN UNIN-
SURED STATE MEMBER BANKS, AND EDGE ACT
CORPORATIONS.—The Federal Deposit Insur-
ance Corporation Improvement Act of 1991
(12 U.S.C. 4401 et seq.) is amended—

(1) by redesignating section 407 as section
407A; and

(2) by inserting after section 406 the fol-
lowing new section:

“SEC. 407. TREATMENT OF CONTRACTS WITH UN-
INSURED NATIONAL BANKS, UNIN-
SURED FEDERAL BRANCHES AND
AGENCIES, CERTAIN UNINSURED
STATE MEMBER BANKS, AND EDGE
ACT CORPORATIONS.

‘“(a) IN GENERAL.—Notwithstanding any
other provision of law, paragraphs (8), (9),
(10), and (11) of section 11(e) of the Federal
Deposit Insurance Act shall apply to an un-
insured national bank or uninsured Federal
branch or Federal agency, a corporation
chartered under section 25A of the Federal
Reserve Act, or an uninsured State member
bank which operates, or operates as, a multi-
lateral clearing organization pursuant to
section 409 of this Act, except that for such
purpose—

‘(1) any reference to the ‘Corporation as
receiver’ or ‘the receiver or the Corporation’
shall refer to the receiver appointed by the
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Comptroller of the Currency in the case of an
uninsured national bank or uninsured Fed-
eral branch or agency, or to the receiver ap-
pointed by the Board of Governors of the
Federal Reserve System in the case of a cor-
poration chartered under section 25A of the
Federal Reserve Act or an uninsured State
member bank;

‘“(2) any reference to the ‘Corporation’
(other than in section 11(e)(8)(D) of such
Act), the ‘Corporation, whether acting as
such or as conservator or receiver’, a ‘re-
ceiver’, or a ‘conservator’ shall refer to the
receiver or conservator appointed by the
Comptroller of the Currency in the case of an
uninsured national bank or uninsured Fed-
eral branch or agency, or to the receiver or
conservator appointed by the Board of Gov-
ernors of the Federal Reserve System in the
case of a corporation chartered under section
256A of the Federal Reserve Act or an unin-
sured State member bank; and

‘“(3) any reference to an ‘insured depository
institution’ or ‘depository institution’ shall
refer to an uninsured national bank, an unin-
sured Federal branch or Federal agency, a
corporation chartered under section 25A of
the Federal Reserve Act, or an uninsured
State member bank which operates, or oper-
ates as, a multilateral clearing organization
pursuant to section 409 of this Act.

‘“(b) LIABILITY.—The liability of a receiver
or conservator of an uninsured national
bank, uninsured Federal branch or agency, a
corporation chartered under section 25A of
the Federal Reserve Act, or an uninsured
State member bank which operates, or oper-
ates as, a multilateral clearing organization
pursuant to section 409 of this Act, shall be
determined in the same manner and subject
to the same limitations that apply to receiv-
ers and conservators of insured depository
institutions under section 11(e) of the Fed-
eral Deposit Insurance Act.

“(c) REGULATORY AUTHORITY.—

‘(1) IN GENERAL.—The Comptroller of the
Currency in the case of an uninsured na-
tional bank or uninsured Federal branch or
agency and the Board of Governors of the
Federal Reserve System in the case of a cor-
poration chartered under section 25A of the
Federal Reserve Act, or an uninsured State
member bank that operates, or operates as, a
multilateral clearing organization pursuant
to section 409 of this Act, in consultation
with the Federal Deposit Insurance Corpora-
tion, may each promulgate regulations sole-
ly to implement this section.

‘(2) SPECIFIC REQUIREMENT.—In promul-
gating regulations, limited solely to imple-
menting paragraphs (8), (9), (10), and (11) of
section 11(e) of the Federal Deposit Insur-
ance Act, the Comptroller of the Currency
and the Board of Governors of the Federal
Reserve System each shall ensure that the
regulations generally are consistent with the
regulations and policies of the Federal De-
posit Insurance Corporation adopted pursu-
ant to the Federal Deposit Insurance Act.

‘‘(d) DEFINITIONS.—For purposes of this sec-
tion, the terms ‘Federal branch’, ‘Federal
agency’, and ‘foreign bank’ have the same
meanings as in section 1(b) of the Inter-
national Banking Act of 1978.”.

SEC. 907. BANKRUPTCY CODE AMENDMENTS.

(a) DEFINITIONS OF FORWARD CONTRACT, RE-
PURCHASE AGREEMENT, SECURITIES CLEARING
AGENCY, SWAP AGREEMENT, COMMODITY CON-
TRACT, AND SECURITIES CONTRACT.—Title 11,
United States Code, is amended—

(1) in section 101—

(A) in paragraph (25)—

(i) by striking ‘“‘means a contract’’ and in-
serting ‘“‘means—

‘“(A) a contract’’;

(ii) by inserting ‘‘as defined in section 761
of this title’’ after ‘‘commodity contract’’;
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(iii) by striking ‘‘, or any combination
thereof or option thereon;” and inserting
or any other similar agreement;”’; and

(iv) by striking ‘‘repurchase transaction,
reverse repurchase transaction,” and insert-
ing ‘‘repurchase or reverse repurchase trans-
action (whether or not such repurchase or re-
verse repurchase transaction is a repurchase
agreement as defined in section 101)’; and

(v) by adding at the end the following:

‘(B) any combination of agreements or
transactions referred to in subparagraphs (A)
and (C);

“(C) any option to enter into an agreement
or transaction referred to in subparagraph
(A) or (B);

‘(D) a master agreement that provides for
an agreement or transaction referred to in
subparagraph (A), (B), or (C), together with
all supplements to any such master agree-
ment, without regard to whether such mas-
ter agreement provides for an agreement or
transaction that is not a forward contract
under this paragraph, except that such mas-
ter agreement shall be considered to be a for-
ward contract under this paragraph only
with respect to each agreement or trans-
action under such master agreement that is
referred to in subparagraph (A), (B), or (C);
or

‘“(E) any security agreement or arrange-
ment, or other credit enhancement related
to any agreement or transaction referred to
in subparagraph (A), (B), (C), or (D), includ-
ing any guarantee or reimbursement obliga-
tion by or to a forward contract merchant or
financial participant in connection with any
agreement or transaction referred to in any
such subparagraph, but not to exceed the
damages in connection with any such agree-
ment or transaction, measured in accordance
with section 562;’;

(B) in paragraph (46), by striking ‘‘on any
day during the period beginning 90 days be-
fore the date of”’ and inserting ‘‘at any time
before’’;

(C) by amending paragraph (47) to read as
follows:

‘(47) ‘repurchase agreement’ (which defini-
tion also applies to a reverse repurchase
agreement)—

“(A) means—

‘(i) an agreement, including related terms,
which provides for the transfer of one or
more certificates of deposit, mortgage re-
lated securities (as defined in section 3 of the
Securities Exchange Act of 1934), mortgage
loans, interests in mortgage related securi-
ties or mortgage loans, eligible bankers’ ac-
ceptances, qualified foreign government se-
curities (defined as a security that is a direct
obligation of, or that is fully guaranteed by,
the central government of a member of the
Organization for Economic Cooperation and
Development), or securities that are direct
obligations of, or that are fully guaranteed
by, the United States or any agency of the
United States against the transfer of funds
by the transferee of such certificates of de-
posit, eligible bankers’ acceptances, securi-
ties, mortgage loans, or interests, with a si-
multaneous agreement by such transferee to
transfer to the transferor thereof certificates
of deposit, eligible bankers’ acceptance, se-
curities, mortgage loans, or interests of the
kind described in this clause, at a date cer-
tain not later than 1 year after such transfer
or on demand, against the transfer of funds;

‘(ii) any combination of agreements or
transactions referred to in clauses (i) and
(iii);

‘‘(iii) an option to enter into an agreement
or transaction referred to in clause (i) or (ii);

‘‘(iv) a master agreement that provides for
an agreement or transaction referred to in
clause (i), (ii), or (iii), together with all sup-
plements to any such master agreement,
without regard to whether such master
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agreement provides for an agreement or
transaction that is not a repurchase agree-
ment under this paragraph, except that such
master agreement shall be considered to be a
repurchase agreement under this paragraph
only with respect to each agreement or
transaction under the master agreement
that is referred to in clause (i), (ii), or (iii);
or

‘(v) any security agreement or arrange-
ment or other credit enhancement related to
any agreement or transaction referred to in
clause (i), (ii), (dii), or (iv), including any
guarantee or reimbursement obligation by or
to a repoparticipant or financial participant
in connection with any agreement or trans-
action referred to in any such clause, but not
to exceed the damages in connection with
any such agreement or transaction, meas-
ured in accordance with section 562 of this
title; and

‘(B) does not include a repurchase obliga-
tion under a participation in a commercial
mortgage loan;’’;

(D) in paragraph (48), by inserting ‘¢, or ex-
empt from such registration under such sec-
tion pursuant to an order of the Securities
and Exchange Commission,” after °1934’;
and

(E) by amending paragraph (563B) to read as
follows:

‘(3B) ‘swap agreement’—

‘“(A) means—

‘“(i) any agreement, including the terms
and conditions incorporated by reference in
such agreement, which is—

‘“(I) an interest rate swap, option, future,
or forward agreement, including a rate floor,
rate cap, rate collar, cross-currency rate
swap, and basis swap;

“(II) a spot, same day-tomorrow, tomor-
row-next, forward, or other foreign exchange,
precious metals, or other commodity agree-
ment;

‘“(IIT) a currency swap, option, future, or
forward agreement;

“(IV) an equity index or equity swap, op-
tion, future, or forward agreement;

(V) a debt index or debt swap, option, fu-
ture, or forward agreement;

‘“(VI) a total return, credit spread or credit
swap, option, future, or forward agreement;

“(VII) a commodity index or a commodity
swap, option, future, or forward agreement;
or

‘“(VIII) a weather swap, option, future, or
forward agreement;

‘(IX) an emissions swap, option, future, or
forward agreement; or

‘(X) an inflation swap, option, future, or
forward agreement;

‘(i) any agreement or transaction that is
similar to any other agreement or trans-
action referred to in this paragraph and
that—

‘“(I) is of a type that has been, is presently,
or in the future becomes, the subject of re-
current dealings in the swap or other deriva-
tives markets (including terms and condi-
tions incorporated by reference therein); and

“(II) is a forward, swap, future, option, or
spot transaction on one or more rates, cur-
rencies, commodities, equity securities, or
other equity instruments, debt securities or
other debt instruments, quantitative meas-
ures associated with an occurrence, extent of
an occurrence, or contingency associated
with a financial, commercial, or economic
consequence, or economic or financial indi-
ces or measures of economic or financial risk
or value;

‘(iii) any combination of agreements or
transactions referred to in this subpara-
graph;

‘“(iv) any option to enter into an agree-
ment or transaction referred to in this sub-
paragraph;
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‘“(v) a master agreement that provides for
an agreement or transaction referred to in
clause (i), (ii), (iii), or (iv), together with all
supplements to any such master agreement,
and without regard to whether the master
agreement contains an agreement or trans-
action that is not a swap agreement under
this paragraph, except that the master
agreement shall be considered to be a swap
agreement under this paragraph only with
respect to each agreement or transaction
under the master agreement that is referred
to in clause (i), (ii), (iii), or (iv); or

‘(vi) any security agreement or arrange-
ment or other credit enhancement related to
any agreements or transactions referred to
in clause (i) through (v), including any guar-
antee or reimbursement obligation by or to a
swap participant or financial participant in
connection with any agreement or trans-
action referred to in any such clause, but not
to exceed the damages in connection with
any such agreement or transaction, meas-
ured in accordance with section 562; and

‘“(B) is applicable for purposes of this title
only, and shall not be construed or applied so
as to challenge or affect the characteriza-
tion, definition, or treatment of any swap
agreement under any other statute, regula-
tion, or rule, including the Securities Act of
1933, the Securities Exchange Act of 1934, the
Public Utility Holding Company Act of 1935,
the Trust Indenture Act of 1939, the Invest-
ment Company Act of 1940, the Investment
Advisers Act of 1940, the Securities Investor
Protection Act of 1970, the Commodity Ex-
change Act, the Gramm-Leach-Bliley Act,
and the Legal Certainty for Bank Products
Act of 2000;’;

(2) in section 741(7), by striking paragraph
(7) and inserting the following:

“(7) ‘securities contract’—

“(A) means—

‘(i) a contract for the purchase, sale, or
loan of a security, a certificate of deposit, a
mortgage loan, any interest in a mortgage
loan, a group or index of securities, certifi-
cates of deposit, or mortgage loans or inter-
ests therein (including an interest therein or
based on the value thereof), or option on any
of the foregoing, including an option to pur-
chase or sell any such security, certificate of
deposit, mortgage loan, interest, group or
index, or option, and including any repur-
chase or reverse repurchase transaction on
any such security, certificate of deposit,
mortgage loan, interest, group or index, or
option (whether or not such repurchase or
reverse repurchase transaction is a ‘‘repur-
chase agreement’ as defined in section 101);

‘“(ii) any option entered into on a national
securities exchange relating to foreign cur-
rencies;

‘“(iii) the guarantee (including by nova-
tion) by or to any securities clearing agency
of a settlement of cash, securities, certifi-
cates of deposit, mortgage loans or interests
therein, group or index of securities, or
mortgage loans or interests therein (includ-
ing any interest therein or based on the
value thereof), or option on any of the fore-
going, including an option to purchase or sell
any such security, certificate of deposit,
mortgage loan, interest, group or index, or
option (whether or not such settlement is in
connection with any agreement or trans-
action referred to in clause (i), (ii), (iii), (iv),
(v), (vi), (vii), (viii), (ix), or (x));

‘(iv) any margin loan;

‘(v) any extension of credit for the clear-
ance or settlement of securities trans-
actions;

“(vi) any collar/loan transaction related to
securities, prepaid forward transaction re-
lated to securities, or sale/total return swap
transaction related to securities;
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‘‘(vii) any other agreement or transaction
that is similar to an agreement or trans-
action referred to in this subparagraph;

‘‘(viii) any combination of the agreements
or transactions referred to in this subpara-
graph;

‘(ix) any option to enter into any agree-
ment or transaction referred to in this sub-
paragraph;

‘(x) a master agreement that provides for
an agreement or transaction referred to in
clause (1), (ii), (ii), (dv), (v), (vi), (vii), (viii),
or (ix) together with all supplements to any
such master agreement, without regard to
whether the master agreement provides for
an agreement or transaction that is not a se-
curities contract under this subparagraph,
except that such master agreement shall be
considered to be a securities contract under
this subparagraph only with respect to each
agreement or transaction under such master
agreement that is referred to in clause (i),
(i1), (dii), dv), (v), (vi), (vii), (viii), or (ix); or

‘““(xi) any security agreement or arrange-
ment or other credit enhancement related to
any agreement or transaction referred to in
this subparagraph, including any guarantee
or reimbursement obligation by or to a
stockbroker, securities clearing agency, fi-
nancial institution, or financial participant
in connection with any agreement or trans-
action referred to in this subparagraph, but
not to exceed the damages in connection
with any such agreement or transaction,
measured in accordance with section 562; and

‘(B) does not include any purchase, sale, or
repurchase obligation under a participation
in a commercial mortgage loan;”’; and

(3) in section 761(4)—

(A) by striking ‘‘or’” at the end of subpara-
graph (D); and

(B) by adding at the end the following:

‘“(F) any other agreement or transaction
that is similar to an agreement or trans-
action referred to in this paragraph;

‘(G) any combination of the agreements or
transactions referred to in this paragraph;

‘““(H) any option to enter into an agreement
or transaction referred to in this paragraph;

“(I) a master agreement that provides for
an agreement or transaction referred to in
subparagraph (A), (B), (C), (D), (E), (F), (&),
or (H), together with all supplements to such
master agreement, without regard to wheth-
er the master agreement provides for an
agreement or transaction that is not a com-
modity contract under this paragraph, ex-
cept that the master agreement shall be con-
sidered to be a commodity contract under
this paragraph only with respect to each
agreement or transaction under the master
agreement that is referred to in subpara-
graph (A), (B), (), (D), (E), (F), (&), or (H); or

‘“(J) any security agreement or arrange-
ment or other credit enhancement related to
any agreement or transaction referred to in
this paragraph, including any guarantee or
reimbursement obligation by or to a com-
modity broker or financial participant in
connection with any agreement or trans-
action referred to in this paragraph, but not
to exceed the damages in connection with
any such agreement or transaction, meas-
ured in accordance with section 562;”.

(b) DEFINITIONS OF FINANCIAL INSTITUTION,
FINANCIAL PARTICIPANT, FORWARD CONTRACT
MERCHANT, COMMODITY BROKER, CORPORA-
TION, REPOPARTICIPANT, STOCKBROCKER, AND
SWAP PARTICIPANT.—Section 101 of title 11,
United States Code, is amended—

(1) by striking paragraph (22) and inserting
the following:

¢(22) ‘financial institution’ means—

‘“(A) a Federal reserve bank, or an entity
(domestic or foreign) that is a commercial or
savings bank, industrial savings bank, sav-
ings and loan association, trust company,
federally-insured credit union, or receiver,

CONGRESSIONAL RECORD — SENATE

liquidating agent, or conservator for such
entity and, when any such Federal reserve
bank, receiver, liquidating agent, conser-
vator or entity is acting as agent or custo-
dian for a customer (whether or not a ‘cus-
tomer’ as defined in section 741) in connec-
tion with a securities contract (as defined in
section 741) such customer; or

‘(B) in connection with a securities con-
tract (as defined in section 741) an invest-
ment company registered under the Invest-
ment Company Act of 1940;”’;

(2) by inserting after paragraph (22) the fol-
lowing:

‘(22A) ‘financial participant’ means—

‘“(A) an entity (domestic or foreign) that,
at the time it enters into a securities con-
tract, commodity contract, swap agreement,
repurchase agreement, or forward contract,
or at the time of the date of the filing of the
petition, has one or more agreements or
transactions described in paragraph (1), (2),
(3), (4), (b), or (6) of section 561(a) with the
debtor or any other entity (other than an af-
filiate) of a total gross dollar value of not
less than $1,000,000,000 in notional or actual
principal amount outstanding at such time
or on any day during the 15-month period
prior to the commencement of the case, or
has gross mark-to-market positions of not
less than $100,000,000 (aggregated across
counterparties) in one or more such agree-
ments or transactions with the debtor or any
other entity (other than an affiliate) at such
time of or any day during the 15-month pe-
riod prior to the commencement of the case;
or

‘“(B) a clearing organization (as defined in
section 402 of the Federal Deposit Insurance
Corporation Improvement Act of 1991);”’;

(3) by striking paragraph (26) and inserting
the following:

‘“(26) ‘forward contract merchant’ means a
Federal reserve bank, or an entity (domestic
or foreign) the business of which consists in
whole or in part of entering into forward
contracts as or with merchants in a com-
modity (as defined in section 761) or any
similar good, article, service, right, or inter-
est which is presently or in the future be-
comes the subject of dealing in the forward
contract trade;

(4) by inserting in paragraph (6) after
“means’ the following: ‘‘, whether domestic
or foreign,”’;

(5) by inserting in paragraph (9) the fol-
lowing after ‘‘business trust’’: ‘“‘(and for pur-
poses of section 109, any trust that enters
into one or more contracts that are de-
scribed in any one or more of paragraphs (1)
through (5) of section 561(a) shall be deemed
to be a business trust)’’;

(6) by inserting in paragraph (46) after ‘‘en-
tity”’ the following: ‘‘(domestic or foreign)’’;

(7) by striking in paragraph (53A) ‘‘person’’
and replacing it with ‘“‘entity (domestic or
foreign)” and striking ‘‘person’s’ and replac-
ing it with ‘‘entity’s’’; and

(8) by inserting in paragraph (53C) after
‘“‘entity’” the following: ‘‘(domestic or for-
eign)”’.

(c) DEFINITION OF MASTER NETTING AGREE-
MENT AND MASTER NETTING AGREEMENT PAR-
TICIPANT.—Section 101 of title 11, United
States Code, is amended by inserting after
paragraph (38) the following new paragraphs:

‘“(38A) ‘master netting agreement’—

‘“(A) means an agreement providing for the
exercise of rights, including rights of net-
ting, setoff, liquidation, termination, accel-
eration, or close out, under or in connection
with one or more contracts that are de-
scribed in any one or more of paragraphs (1)
through (5) of section 561(a), or any security
agreement or arrangement or other credit
enhancement related to one or more of the
foregoing, including any guarantee or reim-
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bursement obligation related to 1 or more of
the foregoing; and

‘“(B) if the agreement contains provisions
relating to agreements or transactions that
are not contracts described in paragraphs (1)
through (5b) of section 561(a), shall be deemed
to be a master netting agreement only with
respect to those agreements or transactions
that are described in any one or more of
paragraphs (1) through (5) of section 561(a);

‘“(38B) ‘master netting agreement partici-
pant’ means an entity (domestic or foreign)
that, at any time before the filing of the pe-
tition, is a party to an outstanding master
netting agreement with the debtor;”.

(d) SWAP AGREEMENTS, SECURITIES CON-
TRACTS, COMMODITY CONTRACTS, FORWARD
CONTRACTS, REPURCHASE AGREEMENTS, AND
MASTER NETTING AGREEMENTS UNDER THE
AUTOMATIC-STAY.—

(1) IN GENERAL.—Section 362(b) of title 11,
United States Code, as amended by sections
224, 303, 311, 401, and 718, is amended—

(A) by striking paragraph (6) and inserting
the following:

‘(6) under subsection (a) of this section, of
the exercise by a commodity broker, forward
contract merchant, stockbroker, financial
institution, financial participant, or securi-
ties clearing agency of any contractual right
(as defined in section 555 or 556) under any
security agreement or arrangement or other
credit enhancement forming a part of or re-
lated to any commodity contract, forward
contract or securities contract, or of any
contractual right (as defined in section 555 or
566) to offset or net out any termination
value, payment amount, or other transfer
obligation arising under or in connection
with 1 or more such contracts, including any
master agreement for such contracts;”’;

(B) by striking paragraph (7) and inserting
the following:

“(7) under subsection (a) of this section, of
the exercise by a repoparticipant or financial
participant of any contractual right (as de-
fined in section 559) under any security
agreement or arrangement or other credit
enhancement forming a part of or related to
any repurchase agreement, or of any con-
tractual right (as defined in section 559) to
offset or net out any termination value, pay-
ment amount, or other transfer obligation
arising under or in connection with 1 or
more such agreements, including any master
agreement for such agreements;’’;

(C) by striking paragraph (17) and inserting
the following:

“(17) under subsection (a) of this section, of
the exercise by a swap participant or finan-
cial participant of any contractual right (as
defined in section 560) under any security
agreement or arrangement or other credit
enhancement forming a part of related to
any swap agreement, or of any contractual
right (as defined in section 560) to offset or
net out any termination value, payment
amount, or other transfer obligation arising
under or in connection with I or more such
agreements, including any master agreement
for such agreements;’’; and

(D) by inserting after paragraph (26) the
following:

¢(27) under subsection (a) of this section, of
the exercise by a master netting agreement
participant of any contractual right (as de-
fined in section 555, 556, 559, or 560) under any
security agreement or arrangement or other
credit enhancement forming a part of or re-
lated to any master netting agreement or
any contract or agreement subject to such
agreement, or of any contractual right (as
defined in section 555, 556, 559, or 560) to off-
set or net out any termination value, pay-
ment amount, or other transfer obligation
arising under or in connection with 1 or
more such master netting agreements or
contracts or agreements subject thereto the
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extent that such participant is eligible to ex-
ercise such rights under paragraph (6), (7), or
(17) for each individual contract covered by
the master netting agreement in issue; and”.

(2) LIMITATION.—Section 362 of title 11,
United States Code, as amended by sections
106, 305, 311, and 441, is amended by adding at
the end the following:

‘“(0) The exercise of rights not subject to
the stay arising under subsection (a) pursu-
ant to paragraph (6), (7), (17), or (27) of sub-
section (b) shall not be stayed by any order
of a court or administrative agency in any
proceeding under this title.”.

(e) LIMITATION OF AVOIDANCE POWERS
UNDER MASTER NETTING AGREEMENT.—Sec-
tion 546 of title 11, United States Code, is
amended—

(1) in subsection (e), by inserting ‘‘(or for
the Dbenefit of)” before ‘“a commodity
broker’ and by inserting: ‘‘or that is a trans-
fer made by or to (or for the benefit of) a
commodity broker, forward contract mer-
chant, stockbroker, financial institution, fi-
nancial participant, or securities clearing
agency, in connection with a securities con-
tract, as defined in section 741(7), commodity
contract, as defined in section 761(4), or for-
ward contract, in each case,” after ‘‘securi-
ties clearing agency,’’;

(2) in subsection (f), by striking ‘‘that is a
margin payment, as defined in section 101,
741, or 761 of this title, or settlement pay-
ment, as defined in section 101 or 741 of this
title,”” and inserting ‘‘(or for the benefit of)”’
before ‘‘repoparticipant’’;

(3) in subsection (g) (as added by section
103 of Public Law 101-311)—

(A) by striking ‘‘under a swap agreement’’;

(B) by striking ‘‘in connection with a swap
agreement’ and inserting ‘‘under or in con-
nection with any swap agreement’’;

(C) by inserting ‘‘or financial participant”
after ‘‘swap participant’; and

(D) by inserting ‘‘(or for the benefit of)”
before ‘‘a swap participant’’; and

(4) by adding at the end the following:

“(j) Notwithstanding sections 544, 545, 547,
548(a)(1)(B), and 548(b) the trustee may not
avoid a transfer made by or to or for the ben-
efit of a master netting agreement partici-
pant under or in connection with any master
netting agreement or any individual con-
tract covered thereby that is made before
the commencement of the case, except under
section 548(a)(1)(A) and except to the extent
that the trustee could otherwise avoid such
a transfer made under an individual contract
covered by such master netting agreement.”’.

(f) FRAUDULENT TRANSFERS OF MASTER
NETTING AGREEMENTS.—Section 548(d)(2) of
title 11, United States Code, is amended—

(1) in subparagraph (C), by striking ‘‘and”’
at the end;

(2) in subparagraph (D), by striking the pe-
riod and inserting ‘‘; and’’; and

(3) by adding at the end the following new
subparagraph:

‘“(BE) a master netting agreement partici-
pant that receives a transfer in connection
with a master netting agreement or any in-
dividual contract covered thereby takes for
value to the extent of such transfer, except
that, with respect to a transfer under any in-
dividual contract covered thereby, to the ex-
tent that such master netting agreement
participant otherwise did not take (or is oth-
erwise not deemed to have taken) such trans-
fer for value.”.

(g) TERMINATION OR ACCELERATION OF SECU-
RITIES CONTRACTS.—Section 555 of title 11,
United States Code, is amended—

(1) by amending the section heading to
read as follows:

“§555. Contractual right to liquidate, termi-
nate, or accelerate a securities contract”;

and
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(2) in the first sentence, by striking ‘‘liqg-
uidation’ and inserting ‘‘liquidation, termi-
nation, or acceleration’’.

(h) TERMINATION OR ACCELERATION OF COM-
MODITIES OR FORWARD CONTRACTS.—Section
556 of title 11, United States Code, is amend-
ed—

(1) by amending the section heading to
read as follows:

“§556. Contractual right to liquidate, termi-
nate, or accelerate a commodities contract
or forward contract”;

(2) in the first sentence, by striking ‘liq-
uidation” and inserting ‘‘liquidation, termi-
nation, or acceleration’; and

(3) in the second sentence, by striking ‘‘As
used” and all that follows through ‘‘right,”
and inserting ‘““As used in this section, the
term ‘contractual right’ includes a right set
forth in a rule or bylaw of a derivatives
clearing organization (as defined in the Com-
modity Exchange Act), a multilateral clear-
ing organization (as defined in the Federal
Deposit Insurance Corporation Improvement
Act of 1991), a national securities exchange,
a national securities association, a securities
clearing agency, a contract market des-
ignated under the Commodity Exchange Act,
a derivatives transaction execution facility
registered under the Commodity Exchange
Act, or a board of trade (as defined in the
Commodity Exchange Act) or in a resolution
of the governing board thereof and a right,”’.

(1) TERMINATION OR ACCELERATION OF RE-
PURCHASE AGREEMENTS.—Section 559 of title
11, United States Code, is amended—

(1) by amending the section heading to
read as follows:

“§559. Contractual right to liquidate, termi-
nate, or accelerate a repurchase agree-
ment”;

(2) in the first sentence, by striking ‘lig-
uidation” and inserting ‘‘liquidation, termi-
nation, or acceleration”; and

(3) in the third sentence, by striking ‘‘As
used” and all that follows through ‘‘right,”
and inserting ‘“‘As used in this section, the
term ‘contractual right’ includes a right set
forth in a rule or bylaw of a derivatives
clearing organization (as defined in the Com-
modity Exchange Act), a multilateral clear-
ing organization (as defined in the Federal
Deposit Insurance Corporation Improvement
Act of 1991), a national securities exchange,
a national securities association, a securities
clearing agency, a contract market des-
ignated under the Commodity Exchange Act,
a derivatives transaction execution facility
registered under the Commodity Exchange
Act, or a board of trade (as defined in the
Commodity Exchange Act) or in a resolution
of the governing board thereof and a right,”.

(j) LIQUIDATION, TERMINATION, OR ACCEL-
ERATION OF SWAP AGREEMENTS.—Section 560
of title 11, United States Code, is amended—

(1) by amending the section heading to
read as follows:

“§560. Contractual right to liquidate, termi-
nate, or accelerate a swap agreement”;

(2) in the first sentence, by striking ‘‘ter-
mination of a swap agreement’’ and inserting
“‘liquidation, termination, or acceleration of
one or more swap agreements’’;

(3) by striking ‘‘in connection with any
swap agreement’ and inserting ‘‘in connec-
tion with the termination, liquidation, or ac-
celeration of one or more swap agreements’’;
and

(4) in the second sentence, by striking ‘‘As
used” and all that follows through ‘‘right,”
and inserting ‘“‘As used in this section, the
term ‘contractual right’ includes a right set
forth in a rule or bylaw of a derivatives
clearing organization (as defined in the Com-
modity Exchange Act), a multilateral clear-
ing organization (as defined in the Federal
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Deposit Insurance Corporation Improvement

Act of 1991), a national securities exchange,

a national securities association, a securities

clearing agency, a contract market des-

ignated under the Commodity Exchange Act,

a derivatives transaction execution facility

registered under the Commodity Exchange

Act, or a board of trade (as defined in the

Commodity Exchange Act) or in a resolution

of the governing board thereof and a right,”.

(k) LIQUIDATION, TERMINATION, ACCELERA-
TION, OR OFFSET UNDER A MASTER NETTING
AGREEMENT AND ACROSS CONTRACTS.—

(1) IN GENERAL.—Title 11, United States
Code, is amended by inserting after section
560 the following:

“§561. Contractual right to terminate, lig-
uidate, accelerate, or offset under a master
netting agreement and across contracts;
proceedings under chapter 15
‘‘(a) Subject to subsection (b), the exercise

of any contractual right, because of a condi-
tion of the kind specified in section 365(e)(1),
to cause the termination, liquidation, or ac-
celeration of or to offset or net termination
values, payment amounts, or other transfer
obligations arising under or in connection
with one or more (or the termination, lig-
uidation, or acceleration of one or more)—

‘(1) securities contracts, as defined in sec-
tion 741(7);

‘(2) commodity contracts, as defined in
section 761(4);

*“(3) forward contracts;

‘“(4) repurchase agreements;

‘() swap agreements; or

‘‘(6) master netting agreements,
shall not be stayed, avoided, or otherwise
limited by operation of any provision of this
title or by any order of a court or adminis-
trative agency in any proceeding under this
title.

“(b)(1) A party may exercise a contractual
right described in subsection (a) to termi-
nate, liquidate, or accelerate only to the ex-
tent that such party could exercise such a
right under section 555, 556, 559, or 560 for
each individual contract covered by the mas-
ter netting agreement in issue.

‘(2) If a debtor is a commodity broker sub-
ject to subchapter IV of chapter 7—

““(A) a party may not net or offset an obli-
gation to the debtor arising under, or in con-
nection with, a commodity contract traded
on or subject to the rules of a contract mar-
ket designated under the Commodity Ex-
change Act or a derivatives transaction exe-
cution facility registered under the Com-
modity Exchange Act against any claim aris-
ing under, or in connection with, other in-
struments, contracts, or agreements listed in
subsection (a) except to the extent that the
party has positive net equity in the com-
modity accounts at the debtor, as calculated
under such subchapter; and

‘(B) another commodity broker may not
net or offset an obligation to the debtor aris-
ing under, or in connection with, a com-
modity contract entered into or held on be-
half of a customer of the debtor and traded
on or subject to the rules of a contract mar-
ket designated under the Commodity Ex-
change Act or a derivatives transaction exe-
cution facility registered under the Com-
modity Exchange Act against any claim aris-
ing under, or in connection with, other in-
struments, contracts, or agreements listed in
subsection (a).

““(3) No provision of subparagraph (A) or
(B) of paragraph (2) shall prohibit the offset
of claims and obligations that arise under—

““(A) a cross-margining agreement or simi-
lar arrangement that has been approved by
the Commodity Futures Trading Commission
or submitted to the Commodity Futures
Trading Commission under paragraph (1) or
(2) of section b5c(c) of the Commodity Ex-
change Act and has not been abrogated or
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rendered ineffective by the Commodity Fu-

tures Trading Commission; or

‘(B) any other netting agreement between
a clearing organization (as defined in section
761) and another entity that has been ap-
proved by the Commodity Futures Trading
Commission.

“‘(c) As used in this section, the term ‘con-
tractual right’ includes a right set forth in a
rule or bylaw of a derivatives clearing orga-
nization (as defined in the Commodity Ex-
change Act), a multilateral clearing organi-
zation (as defined in the Federal Deposit In-
surance Corporation Improvement Act of
1991), a national securities exchange, a na-
tional securities association, a securities
clearing agency, a contract market des-
ignated under the Commodity Exchange Act,
a derivatives transaction execution facility
registered under the Commodity Exchange
Act, or a board of trade (as defined in the
Commodity Exchange Act) or in a resolution
of the governing board thereof, and a right,
whether or not evidenced in writing, arising
under common law, under law merchant, or
by reason of normal business practice.

‘‘(d) Any provisions of this title relating to
securities contracts, commodity contracts,
forward contracts, repurchase agreements,
swap agreements, or master netting agree-
ments shall apply in a case under chapter 15,
so that enforcement of contractual provi-
sions of such contracts and agreements in
accordance with their terms will not be
stayed or otherwise limited by operation of
any provision of this title or by order of a
court in any case under this title, and to
limit avoidance powers to the same extent as
in a proceeding under chapter 7 or 11 of this
title (such enforcement not to be limited
based on the presence or absence of assets of
the debtor in the United States).”.

(2) CONFORMING AMENDMENT.—The table of
sections for chapter 5 of title 11, United
States Code, is amended by inserting after
the item relating to section 560 the fol-
lowing:

“661. Contractual right to terminate, lig-
uidate, accelerate, or offset
under a master netting agree-
ment and across contracts; pro-
ceedings under chapter 15.”.

(1) COoMMODITY BROKER LIQUIDATIONS.—
Title 11, United States Code, is amended by
inserting after section 766 the following:

“§767. Commodity broker liquidation and for-
ward contract merchants, commodity bro-
kers, stockbrokers, financial institutions, fi-
nancial participants, securities clearing
agencies, swap participants,
repoparticipants, and master netting agree-
ment participants

“Notwithstanding any other provision of
this title, the exercise of rights by a forward
contract merchant, commodity broker,
stockbroker, financial institution, financial
participant, securities clearing agency, swap
participant, repoparticipant, or master net-
ting agreement participant under this title
shall not affect the priority of any unsecured
claim it may have after the exercise of such
rights.”.

(m) STOCKBROKER LIQUIDATIONS.—Title 11,
United States Code, is amended by inserting
after section 752 the following:

“§753. Stockbroker liquidation and forward
contract merchants, commodity brokers,
stockbrokers, financial institutions, finan-
cial participants, securities clearing agen-
cies, swap participants, repoparticipants,
and master netting agreement participants
‘“Notwithstanding any other provision of

this title, the exercise of rights by a forward

contract merchant, commodity broker,
stockbroker, financial institution, financial
participant, securities clearing agency, swap
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participant, repoparticipant, or master net-
ting agreement participant under this title
shall not affect the priority of any unsecured
claim it may have after the exercise of such
rights.”.

(n) SETOFF.—Section 553 of title 11, United
States Code, is amended—

(1) in subsection (a)(2)(B)(ii), by inserting
before the semicolon the following: ‘‘(except
for a setoff of a kind described in section
362(b)(6), 362(b)(7), 362(b)(17), 362(b)(27), 555,
556, 559, 560, or 561)’’;

(2) in subsection (a)(3)(C), by inserting be-
fore the period the following: ‘‘(except for a
setoff of a kind described in section 362(b)(6),
362(b)(7), 362(b)(17), 362(b)(27), 555, 556, 559, 560,

or 561)’’; and
(3) in subsection (b)(1), by striking
¢362(b)(14),”” and  inserting = “‘362(b)(17),

362(b)(27), 555, 556, 559, 560, 561,”’; and
(4) by adding at the end the following:
¢(d) TREATMENT OF CERTAIN DEBTS.—Debts
and claims will not be considered as lacking
mutuality as a result of such debts or claims
being held through one or more securities
clearing systems, securities intermediaries,
or securities depositories (or nominees there-
of), notwithstanding any otherwise applica-
ble nonbankruptcy law to the contrary.”.
(0) SECURITIES CONTRACTS, COMMODITY CON-
TRACTS, AND FORWARD CONTRACTS.—Title 11,
United States Code, is amended—
(1) in section 546(f), by inserting ‘‘or finan-
cial participant’” after ‘‘repoparticipant”
each place such term appears;
(2) in section 546(e), by inserting ‘‘financial
participant,” after ‘‘financial institution,”’;
(3) in section 548(d)(2)(B), by inserting ‘‘fi-
nancial participant,” after ‘‘financial insti-
tution,”’;
(4) in section 548(d)(2)(C), by inserting ‘‘or
financial participant” after
‘“‘repoparticipant’’;
(5) in section 548(d)(2)(D), by inserting ‘‘or
financial participant’ after ‘‘swap partici-
pant’’;
(6) in section 5556—
(A) by inserting ‘‘financial participant,”
after ‘‘financial institution,”’; and
(B) by striking the second sentence and in-
serting the following: ‘“‘As used in this sec-
tion, the term ‘contractual right’ includes a
right set forth in a rule or bylaw of a deriva-
tives clearing organization (as defined in the
Commodity Exchange Act), a multilateral
clearing organization (as defined in the Fed-
eral Deposit Insurance Corporation Improve-
ment Act of 1991), a national securities ex-
change, a national securities association, a
securities clearing agency, a contract mar-
ket designated under the Commodity Ex-
change Act, a derivatives transaction execu-
tion facility registered under the Commodity
Exchange Act, or a board of trade (as defined
in the Commodity Exchange Act), or in a
resolution of the governing board thereof,
and a right, whether or not in writing, aris-
ing under common law, under law merchant,
or by reason of normal business practice.’’;
(7) in section 556, by inserting ¢, financial
participant,” after ‘‘commodity broker’’;
(8) in section 559, by inserting ‘‘or financial
participant’” after ‘‘repoparticipant’” each
place such term appears; and
(9) in section 560, by inserting ‘‘or financial
participant’ after ‘‘swap participant’.
(p) CONFORMING AMENDMENTS.—Title 11,
United States Code, is amended—
(1) in the table of sections for chapter 5—
(A) by amending the items relating to sec-
tions 555 and 556 to read as follows:
¢“655. Contractual right to liquidate, termi-
nate, or accelerate a securities
contract.

©“5566. Contractual right to liquidate, termi-
nate, or accelerate a commod-
ities contract or forward con-
tract.”’;
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and
(B) by amending the items relating to sec-
tions 559 and 560 to read as follows:

¢559. Contractual right to liquidate, termi-
nate, or accelerate a repurchase
agreement.
¢660. Contractual right to liquidate, termi-
nate, or accelerate a swap
agreement.”’;
and
(2) in the table of sections for chapter 7T—
(A) by inserting after the item relating to
section 766 the following:

“767. Commodity broker liquidation and for-
ward contract merchants, com-
modity brokers, stockbrokers,
financial institutions, financial
participants, securities clearing

agencies, swap participants,
repoparticipants, and master
netting agreement partici-
pants.”’;

and
(B) by inserting after the item relating to
section 752 the following:

“753. Stockbroker liquidation and forward
contract merchants, com-
modity brokers, stockbrokers,
financial institutions, financial
participants, securities clearing

agencies, swap participants,
repoparticipants, and master
netting agreement partici-
pants.”.

SEC. 908. RECORDKEEPING REQUIREMENTS.

(a) FDIC-INSURED DEPOSITORY INSTITU-
TIONS.—Section 11(e)(8) of the Federal De-
posit Insurance Act (12 U.S.C. 1821(e)(8)) is
amended by adding at the end the following
new subparagraph:

‘“‘(H) RECORDKEEPING REQUIREMENTS.—The
Corporation, in consultation with the appro-
priate Federal banking agencies, may pre-
scribe regulations requiring more detailed
recordkeeping by any insured depository in-
stitution with respect to qualified financial
contracts (including market valuations) only
if such insured depository institution is in a
troubled condition (as such term is defined
by the Corporation pursuant to section 32).”.

(b) INSURED CREDIT UNIONS.—Section
207(c)(8) of the Federal Credit Union Act (12
U.S.C. 1787(¢c)(8)) is amended by adding at the
end the following new subparagraph:

‘“(H) RECORDKEEPING REQUIREMENTS.—The
Board, in consultation with the appropriate
Federal banking agencies, may prescribe reg-
ulations requiring more detailed record-
keeping by any insured credit union with re-
spect to qualified financial contracts (includ-
ing market valuations) only if such insured
credit union is in a troubled condition (as
such term is defined by the Board pursuant
to section 212).”’.

SEC. 909. EXEMPTIONS FROM CONTEMPORA-
NEOUS EXECUTION REQUIREMENT.

Section 13(e)(2) of the Federal Deposit In-
surance Act (12 U.S.C. 1823(e)(2)) is amended
to read as follows:

‘(2) EXEMPTIONS FROM CONTEMPORANEOUS
EXECUTION REQUIREMENT.—An agreement to
provide for the lawful collateralization of—

““(A) deposits of, or other credit extension
by, a Federal, State, or local governmental
entity, or of any depositor referred to in sec-
tion 11(a)(2), including an agreement to pro-
vide collateral in lieu of a surety bond;

‘“(B) bankruptcy estate funds pursuant to
section 345(b)(2) of title 11, United States
Code;

“(C) extensions of credit, including any
overdraft, from a Federal reserve bank or
Federal home loan bank; or

‘(D) one or more qualified financial con-
tracts, as defined in section 11(e)(8)(D),
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shall not be deemed invalid pursuant to
paragraph (1)(B) solely because such agree-
ment was not executed contemporaneously
with the acquisition of the collateral or be-
cause of pledges, delivery, or substitution of
the collateral made in accordance with such
agreement.”’.
SEC. 910. DAMAGE MEASURE.

(a) IN GENERAL.—Title 11, United States
Code, is amended—

(1) by inserting after section 561, as added
by section 907, the following:

“§562. Timing of damage measurement in
connection with swap agreements, securi-
ties contracts, forward contracts, com-
modity contracts, repurchase agreements,
and master netting agreements

‘“(a) If the trustee rejects a swap agree-
ment, securities contract (as defined in sec-
tion 741), forward contract, commodity con-
tract (as defined in section 761), repurchase
agreement, or master netting agreement
pursuant to section 365(a), or if a forward
contract merchant, stockbroker, financial
institution, securities clearing agency,
repoparticipant, financial participant, mas-
ter netting agreement participant, or swap
participant liquidates, terminates, or accel-
erates such contract or agreement, damages
shall be measured as of the earlier of—

‘(1) the date of such rejection; or

‘(2) the date or dates of such liquidation,
termination, or acceleration.

‘“(b) If there are not any commercially rea-
sonable determinants of value as of any date
referred to in paragraph (1) or (2) of sub-
section (a), damages shall be measured as of
the earliest subsequent date or dates on
which there are commercially reasonable de-
terminants of value.

‘(c) For the purposes of subsection (b), if
damages are not measured as of the date or
dates of rejection, liquidation, termination,
or acceleration, and the forward contract
merchant, stockbroker, financial institu-
tion, securities clearing agency,
repoparticipant, financial participant, mas-
ter netting agreement participant, or swap
participant or the trustee objects to the tim-
ing of the measurement of damages—

‘(1) the trustee, in the case of an objection
by a forward contract merchant, stock-
broker, financial institution, securities
clearing agency, repoparticipant, financial
participant, master netting agreement par-
ticipant, or swap participant; or

‘“(2) the forward contract merchant, stock-
broker, financial institution, securities
clearing agency, repoparticipant, financial
participant, master netting agreement par-
ticipant, or swap participant, in the case of
an objection by the trustee,

has the burden of proving that there were no
commercially reasonable determinants of
value as of such date or dates.”’; and

(2) in the table of sections for chapter 5, by
inserting after the item relating to section
561 (as added by section 907) the following
new item:

“662. Timing of damage measure in connec-
tion with swap agreements, se-
curities contracts, forward con-
tracts, commodity contracts,
repurchase agreements, or mas-
ter netting agreements.”.

(b) CLAIMS ARISING FROM REJECTION.—Sec-
tion 502(g) of title 11, United States Code, is
amended—

(1) by inserting ‘‘(1)”’ after ‘*(g)’’; and

(2) by adding at the end the following:

‘(2) A claim for damages calculated in ac-
cordance with section 562 shall be allowed
under subsection (a), (b), or (c), or disallowed
under subsection (d) or (e), as if such claim
had arisen before the date of the filing of the
petition.”.
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SEC. 911. SIPC STAY.

Section 5(b)(2) of the Securities Investor
Protection Act of 1970 (15 U.S.C. 78eee(b)(2))
is amended by adding at the end the fol-
lowing new subparagraph:

¢“(C) EXCEPTION FROM STAY.—

‘(i) Notwithstanding section 362 of title 11,
United States Code, neither the filing of an
application under subsection (a)(3) nor any
order or decree obtained by SIPC from the
court shall operate as a stay of any contrac-
tual rights of a creditor to liquidate, termi-
nate, or accelerate a securities contract,
commodity contract, forward contract, re-
purchase agreement, swap agreement, or
master netting agreement, as those terms
are defined in sections 101, 741, and 761 of
title 11, United States Code, to offset or net
termination values, payment amounts, or
other transfer obligations arising under or in
connection with one or more of such con-
tracts or agreements, or to foreclose on any
cash collateral pledged by the debtor, wheth-
er or not with respect to one or more of such
contracts or agreements.

‘(i) Notwithstanding clause (i), such ap-
plication, order, or decree may operate as a
stay of the foreclosure on, or disposition of,
securities collateral pledged by the debtor,
whether or not with respect to one or more
of such contracts or agreements, securities
sold by the debtor under a repurchase agree-
ment, or securities lent under a securities
lending agreement.

‘“(iii) As used in this subparagraph, the
term ‘contractual right’ includes a right set
forth in a rule or bylaw of a derivatives
clearing organization (as defined in the Com-
modity Exchange Act), a multilateral clear-
ing organization (as defined in the Federal
Deposit Insurance Corporation Improvement
Act of 1991), a national securities exchange,
a national securities association, a securities
clearing agency, a contract market des-
ignated under the Commodity Exchange Act,
a derivatives transaction execution facility
registered under the Commodity Exchange
Act, or a board of trade (as defined in the
Commodity Exchange Act), or in a resolu-
tion of the governing board thereof, and a
right, whether or not in writing, arising
under common law, under law merchant, or
by reason of normal business practice.”.

SEC. 912. EFFECTIVE DATE; APPLICATION OF
AMENDMENTS.

(a) EFFECTIVE DATE.—This title shall take
effect on the date of enactment of the Act.

(b) APPLICATION OF AMENDMENTS.—The
amendments made by this title and section
502 shall apply with respect to cases com-
menced or appointments made under any
Federal or State law on or after the date of
enactment of this Act, but shall not apply
with respect to cases commenced or appoint-
ments made under any Federal or State law
before the date of enactment of this Act.

SEC. 913. SAVINGS CLAUSE.

The meanings of terms used in this title
are applicable for the purposes of this title
only, and shall not be construed or applied so
as to challenge or affect the characteriza-
tion, definition, or treatment of any similar
terms under any other statute, regulation,
or rule, including the Gramm-Leach-Bliley
Act, the Legal Certainty for Bank Products
Act of 2000, the securities laws (as that term
is defined in section 3(a)(47) of the Securities
Exchange Act of 1934), and the Commodity
Exchange Act.

SA 55. Mr. HAGEL submitted an
amendment intended to be proposed by
him to the bill S. 256, to amend title 11
of the United States Code, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 473, between lines 9 and 10, insert
the following:
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SEC. 1236. DISTRICT JUDGESHIP FOR THE DIS-
TRICT OF NEBRASKA.

(a) IN GENERAL.—The President shall ap-
point, by and with the advice and consent of
the Senate, 1 additional district judge for the
district of Nebraska.

(b) TECHNICAL AND CONFORMING AMEND-
MENTS.—The table under section 133(a) of
title 28, United States Code, is amended by
striking the item relating to Nebraska and
inserting the following:

CNEbraska ..vveveveniiniieiieiiicieieieen

SA 56. Mr. HAGEL submitted an
amendment intended to be proposed by
him to the bill S. 256, to amend title 11
of the United States Code, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 452, strike line 15 and all that
follows through page 458, line 16.

SA 57. Mr. HAGEL submitted an
amendment intended to be proposed by
him to the bill S. 256, to amend title 11
of the United States Code, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 473, between lines 9 and 10, insert
the following:

SEC. 1236. DISTRICT JUDGESHIPS.

(a) DISTRICT JUDGESHIP FOR THE NORTHERN
DISTRICT OF ALABAMA.—

(1) ADDITIONAL PERMANENT DISTRICT JUDGE-
SHIP.—The President shall appoint, by and
with the advice and consent of the Senate, 1
additional district judge for the northern
district of Alabama.

(2) TECHNICAL AND CONFORMING AMEND-
MENT.—The table under section 133(a) of title
28, United States Code, is amended by strik-
ing the item relating to Alabama and insert-
ing the following:

‘“‘Alabama:
Northern .
Middle ..... .
Southern .......cooeoveviiiiiiiiiien, 3.7,

(b) DISTRICT JUDGESHIPS FOR THE DISTRICT
OF ARIZONA.—

(1) ADDITIONAL PERMANENT DISTRICT JUDGE-
SHIPS.—The President shall appoint, by and
with the advice and consent of the Senate, 2
additional district judges for the district of
Arizona.

(2) TECHNICAL AND CONFORMING AMEND-
MENT.—The table under section 133(a) of title
28, United States Code, is amended by strik-
ing the item relating to Arizona and insert-
ing the following:

‘“Arizona 14..

(c) DISTRICT JUDGESHIPS FOR THE EASTERN
AND SOUTHERN DISTRICTS OF CALIFORNIA.—

(1) ADDITIONAL PERMANENT DISTRICT JUDGE-
SHIPS.—The President shall appoint, by and
with the advice and consent of the Senate—

(A) 3 additional district judges for the east-
ern district of California; and

(B) 1 additional district judge for the
southern district of California.

(2) CONVERSION OF TEMPORARY JUDGESHIP TO
PERMANENT JUDGESHIP.—The existing judge-
ship for the eastern district of California au-
thorized by section 203(c) of the Judicial Im-
provements Act of 1990 (28 U.S.C. 133 note;
Public Law 101-650) shall, as of the date of
enactment of this Act, be authorized under
section 133 of title 28, United States Code,
and the incumbent in that office shall hold
the office under section 133 of title 28, United
States Code, as amended by this Act.

(3) TECHNICAL AND CONFORMING AMEND-
MENT.—The table under section 133(a) of title
28, United States Code, is amended by strik-
ing the item relating to California and in-
serting the following:

w o
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“California: .oooovveeviiiiiiininiiniiiiin,
Northern .... 14
Eastern ... 10
Central .... Lo27
Southern .......oooeveiviiiiiiiiiiieens 14.7.

(d) DISTRICT JUDGESHIP FOR THE DISTRICT
OF IDAHO.—

(1) ADDITIONAL PERMANENT DISTRICT JUDGE-
SHIP.—The President shall appoint, by and
with the advice and consent of the Senate, 1
additional district judge for the district of
Idaho.

(2) TECHNICAL AND CONFORMING AMEND-
MENT.—The table under section 133(a) of title
28, United States Code, is amended by strik-
ing the item relating to Idaho and inserting
the following:

CTAANO cevniiieei e 3.7,

(e) TEMPORARY JUDGESHIP FOR THE NORTH-
ERN DISTRICT OF IOWA.—

(1) IN GENERAL.—The President shall ap-
point, by and with the advice and consent of
the Senate, 1 additional judge for the north-
ern district of Iowa.

(2) VACANCY NOT FILLED.—The first vacancy
in the office of district judge in the northern
district of Iowa occurring 10 years or more
after the confirmation date of the judge
named to fill the temporary district judge-
ship created by this subsection, shall not be
filled.

(f) DISTRICT JUDGESHIP FOR THE DISTRICT
OF NEBRASKA.—

(1) IN GENERAL.—The President shall ap-
point, by and with the advice and consent of
the Senate, 1 additional district judge for the
district of Nebraska.

(2) TECHNICAL AND CONFORMING AMEND-
MENTS.—The table under section 133(a) of
title 28, United States Code, is amended by
striking the item relating to Nebraska and
inserting the following:

CNEbraska ..vveveeveniieieiiiiiicieieieen, 4.,

(g) DISTRICT JUDGESHIPS FOR THE EASTERN
DISTRICT OF NEW YORK.—

(1) ADDITIONAL PERMANENT DISTRICT JUDGE-
SHIPS.—The President shall appoint, by and
with the advice and consent of the Senate, 2
additional district judges for the eastern dis-
trict of New York.

(2) TECHNICAL AND CONFORMING AMEND-
MENT.—The table under section 133(a) of title
28, United States Code, is amended by strik-
ing the item relating to New York and in-
serting the following:

CNeW YOrK: ivviiiiiiiiiiiiiiiiiiiicieieen,
Northern ....

Southern .
Eastern ... .
WESTEIN ovniiniiniiiiii e

(h) TEMPORARY JUDGESHIP FOR THE EAST-
ERN DISTRICT OF NEW YORK.—

(1) IN GENERAL.—The President shall ap-
point, by and with the advice and consent of
the Senate 1 additional judge for the eastern
district of New York.

(2) VACANCY NOT FILLED.—The first vacancy
in the office of district judge in the eastern
district of New York occurring 10 years or
more after the confirmation date of the
judge named to fill the temporary district
judgeship created by this subsection, shall
not be filled.

(i) DISTRICT JUDGESHIP FOR THE DISTRICT
OF SOUTH CAROLINA.—

(1) ADDITIONAL PERMANENT DISTRICT JUDGE-
SHIP.—The President shall appoint, by and
with the advice and consent of the Senate, 1
additional district judge for the district of
South Carolina.

(2) TECHNICAL AND CONFORMING AMEND-
MENT.—The table under section 133(a) of title
28, United States Code, is amended by strik-
ing the item relating to South Carolina and
inserting the following:

“South Carolina

11.7.
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(j) DISTRICT JUDGESHIP FOR THE DISTRICT
OF UTAH.—

(1) ADDITIONAL PERMANENT DISTRICT JUDGE-
SHIP FOR THE DISTRICT OF UTAH.—The Presi-
dent shall appoint, by and with the advice
and consent of the Senate, 1 additional dis-
trict judge for the district of Utah.

(2) TECHNICAL AND CONFORMING AMEND-
MENTS.—The table under section 133(a) of
title 28, United States Code, is amended by
striking the item relating to Utah and in-
serting the following:

CUtAN

PRIVILEGE OF THE FLOOR

Mr. BAUCUS. Mr. President, I ask
unanimous consent that the following
fellows and interns be granted floor
privileges during the discussion of the
bankruptcy bill: Ashley Fingarson,
Serena Maxwell, Richard Litsey, and
Cuong Huynh.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DODD. I ask unanimous consent
for the duration of the debate and the
votes on S. 256, Beth Meagher of my
staff be granted privileges of the floor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DODD. I ask unanimous consent
for the duration of the debate and the
votes on S. 256, Beth Meagher of my
staff be granted privileges of the floor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

UNANIMOUS CONSENT
AGREEMENT—S. 256

Mr. ISAKSON. Mr. President, I ask
unanimous consent that notwith-
standing rule XXII, Senators have
until 2:30 p.m. on Monday, March 7 to
file first-degree amendments to S. 256,
the bankruptcy bill, and until 12 noon
on Tuesday, March 8, to file second-de-
gree amendments.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

PROVIDING FOR MEMBERS OF THE
JOINT COMMITTEE ON PRINTING
AND JOINT COMMITTEE OF CON-
GRESS ON THE LIBRARY

Mr. ISAKSON. Mr. President, I ask
unanimous consent that the Senate
now proceed to the consideration of a
resolution at the desk submitted by
Senator LOTT of Mississippi.

The PRESIDING OFFICER. The
clerk will report resolution by title.

The assistant legislative clerk read
as follows:

A resolution (S. Res. 72) providing for
members on the part of the Senate of the
Joint Committee on Printing and the Joint
Committee of Congress on the Library.

There being no objection, the Senate
proceeded to consider the resolution.

Mr. ISAKSON. I ask unanimous con-
sent that the resolution be agreed to
and the motion to reconsider be laid
upon the table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res. 72) was agreed
to, as follows:
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S. RES. 72

Resolved, That the following named Mem-
bers be, and they are hereby, elected mem-
bers of the following joint committees of
Congress:

JOINT COMMITTEE ON PRINTING: Mr. Lott,
Mr. Cochran, Mr. Chambliss, Mr. Inouye, and
Mr. Dayton.

JOINT COMMITTEE OF CONGRESS ON THE LI-
BRARY: Mr. Stevens, Mr. Cochran, Mr. Lott,
Mr. Dodd, and Mr. Schumer.

————

ORDERS FOR MONDAY, MARCH 7,
2005

Mr. ISAKSON. Mr. President, I ask
unanimous consent that when the Sen-
ate completes its business today, it ad-
journ until 2 p.m. on Monday, March 7.
I further ask that following the prayer
and the pledge, the morning hour be
deemed to have expired, the Journal of
proceedings be approved to date, the
time for the two leaders be reserved,
and the Senate resume consideration of
S. 256, the Bankruptcy Reform Act;
provided that at 2:30 p.m. the Senate
begin 3 hours of debate on the
Santorum and Kennedy amendments,
as provided under the previous order.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ISAKSON. Mr. President, I fur-
ther ask unanimous consent that at
10:15, Tuesday, March 8, the Senate
proceed to the consideration of the
Schumer amendment No. 47; provided
further that the time until 12:15 be
equally divided in the usual form and
that at 12:15 the Senate proceed to a
vote on or in relation to the amend-
ment prior to the vote. I further ask
consent that, notwithstanding the pro-
visions of rule XXII, the Senate pro-
ceed to the vote on invoking cloture at
2:15 on Tuesday.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PROGRAM

Mr. ISAKSON. Mr. President, on
Monday, the Senate will continue its
consideration of the bankruptcy bill
under an agreement reached yesterday.
We will debate the Santorum and Ken-
nedy minimum wage amendments on
Monday afternoon. At 5:30 p.m., we will
proceed to the two stacked rollcall
votes. The first will be on the Kennedy
amendment, to be followed by a vote
on the Santorum amendment. Addi-
tional amendments may be considered
during Monday’s session as well.

On behalf of the majority leader, I re-
mind my colleagues that cloture was
filed on the bill today. Senators have
until 2:30 p.m. Monday to file their
first-degree amendments to the bill.
That vote will occur at 2:15 p.m. on
Tuesday. Finally, as a further re-
minder, the vote in relation to the
Schumer amendment will occur at 12:15
p.m. on Tuesday.

———

ADJOURNMENT UNTIL MONDAY,
MARCH 7, 2005, AT 2 P.M.
Mr. ISAKSON. Mr. President, if there
is no further business to come before
the Senate, I ask unanimous consent
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